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COMPREHENSIVE AGREEMENT

I-77 HOT LANES PROJECT

This Comprehensive Agreement (this “Agreement”) is entered into and effective as of
June 26, 2014 by and between the North Carolina Department of Transportation, a public
agency of the State of North Carolina (“NCDOT*), and I-77 Mobility Partners LLC, a Delaware
limited liability company (“Developer”).

RECITALS

A. The State of North Carolina (the “State”) desires to facilitate private sector
investment and participation in the development of the State’s transportation system via public-
private partnership agreements, and has North Carolina General Statutes § 136-18(39) et seq.
(the “Statute”), to accomplish that purpose.

B. The Statute grants NCDOT the authority to enter into agreements with private
entities to develop, design, build, finance, operate and maintain transportation facilities.

C. Pursuant to the provisions of the Statute and NCDOT’s P3 Policy, NCDOT
issued a Request for Qualifications on February 15, 2012, as amended.

D. NCDOT received four statements of qualification by March 15, 2012, and
subsequently shortlisted all four proposers.

E. On August 8, 2013, NCDOT issued to the shortlisted proposers a Request for
Proposals to Develop, Design, Build, Finance, Operate and Maintain the I-77 HOT Lanes
Project (as subsequently amended by addenda, the “RFP”).

F. By March 31, 2014, NCDOT received technical and financial responses to the
RFP, including the technical and financial response of Cintra Infraestructuras, S.A. on behalf of
Developer (the “Proposal’).

G. An RFP evaluation committee determined that Developer was the proposer
which best met the selection criteria contained in the RFP and that its Proposal was the one
which provided the best value to the State.

H. This Agreement and the other CA Documents are entered into in accordance
with the provisions of the RFP, the Statute and the P3 Policy.

NOW, THEREFORE, in consideration of the covenants and agreements set forth
herein, the Parties hereby agree as follows:
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ARTICLE 1. DEFINITIONS; CA DOCUMENTS; ORDER OF PRECEDENCE
1.1 Definitions

Definitions for the terms used in this Agreement and the other CA Documents are
contained in Exhibit 1.

1.2 CA Documents; Order of Precedence

The term "CA Documents” shall mean the documents listed in Section 1.2.1. Each of
the CA Documents is an essential part of the agreement between the Parties. The CA
Documents are intended to be complementary and to be read together as a complete
agreement.

1.2.1 Subject to Section 1.2.2, in the event of any conflict, ambiguity or inconsistency
among the CA Documents, the order of precedence, from highest to lowest, shall be as follows:

1.2.1.1Change Orders, Agreement amendments, and all exhibits and
attachments thereto;

1.2.1.2 Book 1 (this Agreement, including all exhibits and the executed originals
of exhibits that are contracts, except Exhibit 2);

1.2.1.3Book 2 (Technical Provisions) amendments, including all exhibits and
attachments thereto;

1.2.1.4 Book 2 (Technical Provisions), including all exhibits and attachments;
1.2.1.7Book 3 (certain Technical Documents) amendments, provided that

NCDOT in its sole discretion may designate that such amendments or portions thereof take
precedence over the Technical Provisions to the extent provided in Sections 7.2.6 and 8.2.2.2;

1.2.1.8 Book 3 (certain Technical Documents); and

1.2.1.9 Developer’'s Proposal commitments set forth in Exhibit 2; provided that, to
the extent specified in Exhibit 2, certain provisions therein shall supersede the specified
provisions of the other CA Documents. Moreover, if the Proposal commitment set forth in
Exhibit 2 includes statements, offers, terms, concepts or designs that can reasonably be
interpreted as offers to provide higher quality items than otherwise required by the other CA
Documents or to perform services or meet standards in addition to or better than those
otherwise required, or otherwise contains terms or designs which are more advantageous to
NCDOT than the requirements of the other CA Documents, then Developer’'s obligations
hereunder shall include compliance with all such statements, offers, terms, concepts and
designs, which shall have the priority of Agreement amendments and Technical Provisions
amendments, as applicable.

1.2.2 If the CA Documents contain differing provisions on the same subject matter,
the provisions that establish the higher quality, manner or method of performing the Work,
establish better Good Industry Practice or use more stringent standards will prevail. Additional
details in a lower priority CA Document shall be given effect except to the extent they
irreconcilably conflict with requirements, provisions and practices contained in the higher priority
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CA Document. If the CA Documents contain differing provisions on the same subject matter
that cannot be reconciled by applying the foregoing rules, then the provisions (whether setting
forth performance or prescriptive requirements) contained in the document of higher order of
precedence shall prevail over the provisions (whether setting forth performance or prescriptive
requirements) contained in the document of lower order of precedence.

1.2.3 Where there is an irreconcilable conflict among any standards, criteria,
requirements, conditions, procedures, specifications or other provisions applicable to the Project
set forth in one or more manual(s) or publication(s) referenced within a CA Document or set of
CA Documents with the same order of priority (including within documents referenced therein),
the standard, criterion, requirement, condition, procedure, specification or other provision
offering higher quality or better performance will apply, unless NCDOT in its sole discretion
approves otherwise in writing. If there is an irreconcilable conflict between manuals or
publications referenced in CA Documents of differing order of priorities, the order of precedence
set forth in Section 1.2.1 shall apply. If either Party becomes aware of any such conflict, it shall
promptly notify the other party of the conflict. NCDOT shall issue a written determination
respecting which of the conflicting items is to apply promptly after it becomes aware of any such
conflict.

1.3 Reference Information Documents

1.3.1 Developer acknowledges that NCDOT has provided and disclosed to Developer
the Reference Information Documents. NCDOT represents that it has not knowingly and
intentionally provided Developer any materially false or inaccurate information within the
Reference Information Documents. The Reference Information Documents are not mandatory
or binding on Developer. Developer is not entitled to rely on the Reference Information
Documents as presenting design, engineering, operating or maintenance solutions or other
direction, means or methods for complying with the requirements of the CA Documents,
Governmental Approvals or Law.

1.3.2 Except as expressly set forth herein, Developer acknowledges that NCDOT
does not represent or warrant that the information contained in the Reference Information
Documents is complete or accurate or that such information is in conformity with the
requirements of the CA Documents, Governmental Approvals or Laws, and neither NCDOT nor
its consultants involved in the preparation of the Reference Information Documents shall be
responsible or liable in any respect for any causes of action, claims or Losses whatsoever
suffered by any Developer-Related Entity by reason of any use of information contained in, or
any action or forbearance in reliance on, the Reference Information Documents.

1.3.3 Although the Reference Information Documents may include interpretations,
extrapolations, analyses and recommendations concerning data, design solutions, technical
issues and solutions and constructions means and methods, such interpretations,
extrapolations, analyses and recommendations are (a) preliminary in nature and, in many
cases, are obsolete; (b) based upon or contain assumptions the accuracy of which may not
have been verified and may or may not be accurate due to subsequently changed conditions;
(c) not intended to express the views or preferences of NCDOT or any other Governmental
Entity or represent any statement of approval or acceptance thereof by NCDOT or any other
Governmental Entity; and (d) not intended to necessarily form the basis of Developer’s design
solutions, technical solutions or construction or tolling means and methods. Developer shall use
or not use the Reference Information Documents at their sole risk and remain solely responsible
and liable for (x) all investigations and analyses relating to the Project, including those relating
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to site conditions, geotechnical conditions, Utilities, environmental conditions, traffic, tolling
system, structures, revenue forecasts and bridge design; (y) the preparation of Developer's
Proposal commitments set forth in Exhibit 2; and (z) any design, tolling and construction
solutions, means, and methods that they select, in each case, without regard to anything
contained in the Reference Information Documents, except as otherwise expressly provided in
the CA Documents.

1.3.4 The Parties acknowledge that general industry or general government manuals
and publications that are part of the Reference Information Documents may be revised,
changed, added to or replaced from time to time by the agencies or organizations that issue
such manuals and publications. Without prejudice to Developer’s rights, if any, under the
Agreement, all such revisions, changes, additions or replacements shall, when issued,
automatically become part of the Reference Information Documents.

1.3.5 Where the Technical Provisions expressly require compliance with specified
general industry or general government manuals and publications or portions thereof, then the
manual, publication or portion thereof to be complied with is not considered a Reference
Information Document and instead is considered to be part of, and at the same level of priority
as, the Technical Provisions.

ARTICLE 2. GRANT OF CONCESSION; TERM
2.1 Grant of Concession

2.1.1 Pursuant to the provisions of the Statute and subject to the terms and
conditions of the CA Documents, NCDOT hereby grants to Developer the exclusive right, and
Developer accepts the obligation, to finance, develop, design, construct, operate and maintain
the Project described in the Technical Provisions, and to toll the HOT Lanes pursuant to Section
3.1.

2.1.2 From and after issuance of any NTP1, Developer and its authorized Developer-
Related Entities shall have the right to enter onto the Project Right of Way owned by, or subject
to the control of, NCDOT and, with the reasonable consent of NCDOT, other lands owned by
NCDOT necessary for the purposes of carrying out the NTP1 Work. From and after issuance of
NTP2, Developer and its authorized Developer-Related Entities shall have the right to enter
onto the Project Right of Way owned by NCDOT and, with the reasonable consent of NCDOT,
other lands owned by NCDOT for the purposes of carrying out its obligations under the CA
Documents. Absent agreement by the Parties as to a later date, Developer’s rights to enter and
use the Project Right of Way shall automatically terminate at the end of the Term.

2.1.3 Subject to Section 2.1.2, Developer has no fee title, leasehold estate, possessory
interest, permit, easement or other real property interest of any kind in or to the Project or the
Project Right of Way by virtue of this Agreement, any of the other CA Documents or otherwise.

2.1.4 Subject to Section 2.1.2, Developer’s property interests under this Agreement are
limited to contract rights constituting intangible personal property (and not real estate interests).
Developer's property interests under this Agreement are solely those of an independent
contracting party, and NCDOT and Developer are not in a relationship of co-venturers, partners,
lessor-lessee or principal-agent (except to the extent the CA Documents expressly appoint
Developer as NCDOT’s agent for specified purposes).
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2.1.5 Developer’s rights granted in this Section 2.1 are subject to the terms and
conditions of the CA Documents, including the following:

2.15.1 Receipt of all Governmental Approvals necessary for the Work to
be performed and satisfaction of any requirements applicable under the Governmental
Approvals (including the NEPA Approval) for the Work to be performed;

2.15.2 NCDOT’s ownership of fee simple title to or other property interest
or right in the Project and Project Right of Way and all improvements constructed thereon; and

2.1.5.3 NCDOT's rights and remedies under the CA Documents.

2.1.6 Developer’s rights granted in this Section 2.1 are subject to, and Developer shall
be responsible for compliance with, the provisions of all agreements, easements, rights of entry,
Governmental Approvals, and other instruments under which NCDOT has received or will
receive title, rights of entry or rights of access on and to properties owned by Governmental
Entities, including the State of North Carolina, including paying all applicable charges and
related fees and obtaining all consents or approvals for access by any Developer-Related Entity
to the Project Right of Way to perform any Work required under this Agreement, as such
matters are described in the CA Documents. NCDOT shall provide reasonable assistance to
Developer in obtaining any consents or approvals required from such Governmental Entities to
access such properties.

2.1.7 Developer shall have the exclusive right and obligation on the applicable
Substantial Completion Date and ending at the end of the Term, to toll the HOT Lanes for the
applicable Project Section pursuant to the terms of the CA Documents.

2.2 Term of Concession

2.2.1 This Agreement shall take effect on the Effective Date, and shall remain in
effect until the end of the following (the “Term”): If permitted by then applicable Law, the date
that is 50 years after all Project Sections have achieved Substantial Completion or earlier
termination of this Agreement in accordance with the CA Documents; provided, however, that if
such date is not permitted by then applicable Law, the date that is 50 years after the day any
tolls are charged for any portion of the Project in the course of normal operations or earlier
termination of this Agreement in accordance with the CA Documents. Nothing in this Section
2.2.1 is intended to prejudice or diminish Developer’s rights under this Agreement with respect
to a Compensation Event or Relief Event.

2.2.2 NCDOT and Developer acknowledge their mutual intent that, despite
NCDOT's retention of fee title and/or right of easement to the Project and the Project Right of
Way and despite the payment by Developer of a material portion of the total capital
improvement costs of the Project, Developer be treated, to the maximum extent permitted by
Law, as the owner for federal income tax purposes of such portion of the Project for which
Developer is not reimbursed its total capital improvement costs for the Project by the Public
Funds Amount. NCDOT and Developer acknowledge their mutual intent that, despite the
payment by Developer of 100% of the total capital improvement costs of the Project, the
payment of the Public Funds Amount by NCDOT to Developer is a reimbursement of the portion
of Developer’s total capital improvement costs of the Project that are expended by Developer on
behalf of, and for the benefit of, NCDOT and shall not be treated as compensation or
consideration of any kind paid by NCDOT to Developer for federal income tax purposes.

North Carolina Department of Transportation CA
|1-77 HOT Lanes Project -5- Execution Version
June 26, 2014



NCDOT will not file any documentation with the U.S. government inconsistent with this intention.
This provision is not intended to have any bearing on ownership status under Environmental
Laws regarding Hazardous Materials or on allocation of risk and liability under the CA
Documents.

ARTICLE 3. TOLLING
3.1 Tolling of HOT Lanes

3.1.1 Except as provided in this Article 3 and Exhibit 18, Developer shall have the
exclusive right to (a) impose tolls and Incidental Charges upon the Users of the HOT Lanes,
(b) establish, modify and adjust the rate of such tolls and Incidental Charges in accordance with
Law, and (c) enforce and collect tolls and Incidental Charges from the Users of the HOT Lanes,
all in accordance with and subject to the terms and conditions contained in the CA Documents.

3.1.2 Developer has no authority or right to impose any toll or Incidental Charges
(a) on any HOT Lanes until the Substantial Completion Date for the applicable Project Section
or (b) for use of any portion of the Project other than the HOT Lanes. Developer has no
authority or right to impose any fee, charge or other amount for use of the Project other than the
tolls and Incidental Charges specifically authorized by this Article 3. Prior to setting initial toll
rates and a toll rate setting methodology on the HOT Lanes, Developer, in coordination with
NCDOT, shall hold a public hearing as required by, and in accordance with, applicable Law.

3.1.3  Developer shall implement toll collection systems that charge, debit and collect
tolls only at or through the electronic tolling facilities physically located on the Project Right of
Way or through global positioning system technologies or other remote sensing technologies
that charge, debit and collect tolls only for actual vehicular use of the HOT Lanes; provided,
however, that such toll collection method is in compliance with the requirements of Section 8.6.

3.1.4 Except as otherwise provided in Section 19.9, nothing in this Agreement shall
obligate or be construed as obligating NCDOT to continue or cease tolls after the end of the
Term.

3.2 Toll Collection Administration

3.2.1 Subject to Developer’s rights and remedies under Exhibit 18, NCDOT shall
provide certain electronic toll collection services in accordance with Exhibit 18, and Developer
shall pay NCDOT the charges for such services in accordance with Exhibit 18.

3.2.2 Developer understands and agrees that, notwithstanding anything to the
contrary in this Agreement or any other CA Document, the risk of collection of tolls and
Incidental Charges that may be payable to Developer remains with Developer, and that NCDOT
does not, and will not be deemed to, guarantee collection or collectability of such tolls and
Incidental Charges to Developer or any Person; provided, however, that the foregoing will not
limit NCDOT'’s obligations or duties under Exhibit 18 or any other CA Documents.

3.3 Changes in User Classifications and Toll Regulation

3.3.1 The User Classifications are set forth in the Toll Regulation. Developer may not
change from the User Classifications selected, and may not change, add to or delete any of the
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User Classifications as set forth in the Toll Regulation, without NCDOT’s express prior written
consent pursuant to this Section 3.3.

3.3.2 If Developer desires to make any changes to the User Classifications,
Developer shall apply to NCDOT for permission to implement such changes at least 120 days
prior to the proposed effective date of such change. Such application shall set forth:

3.3.21 Each proposed change, addition or deletion;

3.3.2.2 The date each change, addition or deletion shall become effective;

3.3.2.3 The length of time each change, addition or deletion shall be in
effect;

3.3.24 The reason Developer requests each change, addition or deletion;

3.3.25 The effect each change, addition or deletion is likely to have upon

Users and traffic patterns;

3.3.2.6 A thorough report and analysis of the effect each change, addition
or deletion is anticipated to have on Developer’s Equity IRR, including the effects on the Base
Case Financial Model Update (or, if there has been no Base Case Financial Model Update, on
the Base Case Financial Model) and on the assumptions and data therein; and

3.3.2.7 Such other information and data as NCDOT may reasonably
request.

3.3.3 NCDOT may deny an application or impose conditions to granting an
application in its sole discretion, including conditioning approval on new or an adjustment of
compensation for NCDOT under this Agreement. NCDOT’s decision shall not be subject to the
Dispute Resolution Procedures. If Developer finds NCDOT’s conditions to the grant of an
application to be unacceptable, Developer may withdraw the application and continue with the
then-existing User Classifications. If Developer resubmits an application after rejection or
imposition of conditions, the above procedures shall apply to the resubmitted application.

3.3.4 If Developer’s application is granted without conditions or is granted subject to
conditions acceptable to Developer, then:

3.34.1 Developer may implement such change in User Classification,
subject to any such conditions, if any, imposed by NCDOT or applicable Law, on the later of
(a) 120 days after NCDOT’s receipt of the completed application or (b) the proposed effective
date set forth in the application;

3.34.2 Developer shall communicate to the public the then-current User
Classification within the region where the Project is located; and

3.34.3 The Parties shall promptly amend (a)the Toll Regulation to
incorporate the change, addition or deletion and (b)this Agreement as necessary in
accordance with the accepted conditions.
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3.3.5 Prior to implementing any changes in the Toll Regulation, Developer, in
coordination with NCDOT, shall report such changes as required by, and in accordance with,
applicable Law.

3.4 Exempt Vehicles

3.4.1 Exempt Vehicles shall: (a) receive a discount of 100% of the applicable toll
rate if equipped with a Transponder as provided in Section Ill of the Toll Regulation and (b) not
be charged any Incidental Charges. Developer shall not be entitled to any reimbursement from
NCDOT for such discount or Incidental Charges; provided, however, that nothing in this Section
3.4.1 shall prohibit Developer from charging and collecting for the issuance of Transponders to
Exempt Vehicles in accordance with Exhibit 18.

3.4.2 Developer shall implement means to accurately identify and track Exempt
Vehicles in order to assure compliance with their exemption from tolls in accordance with
Section 24.3.2.2 of the Technical Provisions.

3.5 Suspension of Tolls

3.5.1 In the event NCDOT or the State designates the Project or a portion of the
Project (a) for immediate use as an Emergency evacuation route, (b) as a route to respond to a
disaster proclaimed by the Governor of North Carolina or his/her designee or to respond to an
Emergency, or (c) as a route to respond to a Presidential Disaster Declaration, NCDOT shall
have the right to order immediate suspension of tolling of the HOT Lanes or any portion of the
HOT Lanes. Developer shall be entitled to compensation subject to satisfying the requirements
of Article 13 for the loss of Toll Revenues or the increase in costs and expenses attributable to
such order; provided, however, that NCDOT shall have no liability to Developer, including any
obligation to compensate Developer, under this Section 3.5.1 if NCDOT:

3511 Concurrently suspends tolling on all other NCDOT-operated tolled
facilities and other tolled facilities over which NCDOT has the authority to order such
suspension that are situated to directly facilitate travel from the area designated for evacuation
or from the proclaimed disaster area; and

3.5.1.2 Lifts such order as soon as the need to use the Project for
evacuation or disaster response ceases.

3.5.2 NCDOT shall have the right to order immediate suspension of tolling on any
portion of the HOT Lanes to minimize disruption to the traveling public caused by an
Unavailability Event. In no event shall Developer be entitled to compensation for the loss of Toll
Revenues or the increase in costs and expenses attributable to such order. If NCDOT
suspends tolling under this Section 3.5.2, the time for assessing liquidated damages under
Table 2-01 of Exhibit 14 shall not commence until such Unavailability Event resulting in such
suspension exceeds 4 hours.

3.6 Toll Revenues

3.6.1 At all times during the Term, Developer shall have the exclusive right, title,
entitlement and interest in and to the Toll Revenues as compensation for the Work performed
under this Agreement, except as provided in and subject to the terms and conditions of the CA
Documents (including NCDOT'’s rights to compensation in accordance with this Agreement), the
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Project Trust Agreement and the security interests in Toll Revenues under the Security
Documents.

3.6.2 Developer may use Toll Revenues to make any Distribution or to pay non-
competitive fees and charges of Affiliates, provided Developer first pays (a) all current and
delinquent amounts due to NCDOT under this Agreement, including any compensation due
under Article 5 and Article 17, (b) all current and delinquent costs and expenses of O&M Work
performed by Developer or of otherwise operating and maintaining the Project (including
premiums for insurance, bonds and other performance security, and including Safety
Compliance work and Handback Requirements work), (c) current and delinquent debt service,
and other current and delinquent amounts, due under any Funding Agreement or Security
Document, (d) all currently required or delinquent deposits to any reserves for Renewal Work to
be performed by Developer and the Handback Requirements Reserve, (e) all Taxes currently
due and payable by Developer or delinquent (except to the extent being contested in good faith
and appropriate reserves have been established in accordance with U.S. GAAP), and (f) all
current and delinquent costs and expenses of Renewal Work performed by Developer. If
Developer makes any Distribution or makes any payment to an Affiliate in violation of this
provision, the same shall be deemed to be held in trust by the recipient for the benefit of
NCDOT and the Collateral Agent under the senior Security Documents, and shall be payable to
NCDOT or the Collateral Agent on demand. If NCDOT collects any such amounts held in trust,
it shall make them available for any of the purposes set forth above and, at the request of the
Collateral Agent, deliver them to the Collateral Agent net of any amounts under clause (a)
above.

3.6.3 Toll Revenues shall be used first to pay all due and payable operations and
maintenance costs, specifically including all amounts due to NCDOT under Sections 5.3 before
they may be used and applied for any other purpose.

3.6.4 Developer shall have no right to use Toll Revenues to pay any debt, obligation
or liability unrelated to this Agreement, the Project, the Work or Developer’s services under this
Agreement. The foregoing does not apply to or affect Developer’s right to service debt required
for the Project, to pay interest or any kind of equity bridge or shareholder’s loan required for the
Project or to make Distributions in accordance with Developer's governing instruments and
subject to the limitations in Section 3.6.2.

3.6.5 Developer acknowledges and agrees that it shall not be entitled to receive any
compensation, return on investment or other profit for providing the services contemplated by
this Agreement other than those resulting from cost savings, Toll Revenues, Compensation
Amounts, Termination Compensation and any other compensation expressly provided herein in
accordance with the provisions of this Agreement, and earnings and interest accruing thereon.
The Parties acknowledge that this Agreement contains commercially reasonable provisions and,
as contemplated by the Equity IRR, allow Developer no more than a reasonable rate of return
and compensation commensurate with risk.

3.6.6 Toll Revenues shall be deposited in the appropriate account under the Project
Trust Agreement established for the purposes of holding Toll Revenues.
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ARTICLE 4. FINANCING; REFINANCING
4.1 Developer Right and Responsibility to Finance

4.1.1 Developer may grant security interests in or assign the entire Developer’s
Interest (but not less than the entire Developer’s Interest) to Lenders for purposes of securing
the Project Debt, subject to the terms and conditions contained in the CA Documents.
Developer is strictly prohibited from pledging or encumbering the Developer’s Interest, or any
portion thereof, to secure any indebtedness of any Person other than (a) Developer, (b) any
special purpose entity that owns Developer but no other assets and has powers limited to
Developer, the Project and Work, (c) a special purpose entity subsidiary owned by Developer or
an entity described in clause (b) above, or (d) the PABs Issuer.

4.1.2 Developer is solely responsible for obtaining and repaying all financing, at its
own cost and risk and without recourse to NCDOT, necessary for the acquisition, design,
permitting, development, construction, equipping, operation, maintenance, modification,
reconstruction, rehabilitation, restoration, renewal and replacement of the Project.

4.1.3 If Developer has not entered into the Initial Funding Agreements and Initial
Security Documents on or before the Effective Date, the following provisions shall apply:

4.1.3.1 Unless Developer or NCDOT elects to terminate this Agreement
pursuant to Section 19.13, Section 19.14, or Section 19.15, Developer shall be unconditionally
obligated to enter into the Initial Funding Agreements and Initial Security Documents and
complete closing for all the Initial Project Debt (including any sub-debt), in a total amount
which, when combined with all unconditional equity commitments acceptable to the Collateral
Agent, any Public Funds Amount, and other sources of funds, is sufficient to fund all capital
requirements described in the Project Plan of Finance, by not later than the Project Financing
Deadline. Except as expressly provided for herein, if Developer fails to achieve Financial Close
by the Project Financing Deadline, then NCDOT shall have the liquidated damage and
termination remedies set forth in Sections 17.4.4 and 19.3.4, after delivering written notice of
such Developer Default to Developer and Developer’s failure to cure the same within the cure
period set forth in Section 17.1.2.1.

4.1.3.2 Subject to the parties’ right to terminate pursuant to Section 19.13,
Section 19.14 and Section 19.15, the Project Financing Deadline may be extended by either
Party for the period of delay in Developer’s ability to achieve Financial Close directly caused by
a Relief Event or those circumstances described in Section 4.1.3.4; provided that the Party
seeking to extend the Project Financing Deadline provides a written notice of its election within
seven days of obtaining knowledge of the Relief Event or those circumstances described in
Section 4.1.3.4. If the Project Financing Deadline is extended pursuant to this Section 4.1.3.2,
Developer shall extend the expiration of the Financial Close Security for a period that is at least
ten Business Days beyond the extended Project Financing Deadline. Developer shall be
entitled to reimbursement from NCDOT for Developer's reasonable costs to extend the
expiration of the Financial Close Security.

4.1.3.3 Except to the extent expressly permitted in writing by NCDOT,
Developer shall not be deemed to have achieved Financial Close until all of the following
conditions have been satisfied:

(a) Developer has delivered to NCDOT, or made available to NCDOT
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via an Intellectual Property Escrow, for review and comment under Section 6.3.5, except
clause (b) thereof, drafts of those proposed Initial Funding Agreements and Initial Security
Documents that will contain the material commercial terms relating to the Initial Project Debt not
later than 15 Business Days prior to the proposed date for Financial Close;

(b) Developer has delivered to NCDOT for execution the Lender’s
Direct Agreement executed by Developer and the Collateral Agent in the form attached as
Exhibit 10;

(© Developer has delivered to NCDOT for execution the Project Trust
Agreement executed by Developer and the Collateral Agent in the form attached to this
Agreement as Exhibit 17;

(d) All applicable parties have entered into and delivered the Initial
Funding Agreements and Initial Security Documents (other than minor ancillary documents
normally delivered after Financial Close and containing no new material commercial terms)
meeting the requirements of Section 4.1.3.1 and Developer has delivered to NCDOT or to an
Intellectual Property Escrow true and complete copies of the executed Initial Funding
Agreements and Initial Security Documents (other than minor ancillary documents normally
delivered after Financial Close and containing no new material commercial terms);

(e) Developer has completed all necessary steps to obtain and close
any TIFIA financing (if applicable);

() Developer has furnished updated written opinion or opinions from
counsel for Developer that previously furnished an opinion or opinions pursuant to Volume | of
the RFP (Instructions to Proposers), in substantially the form attached as Exhibit 19-A to this
Agreement (with such additional opinions as are reasonably requested by NCDOT, such
changes as agreed by NCDOT, in its sole discretion, and such qualifications and assumptions
as agreed to by NCDOT in its reasonable discretion); provided, however, that opinions from
multiple legal counsel are acceptable as long as the letters in the aggregate provide the
opinions requested in Exhibit 19-A,;

(9) Developer has furnished to NCDOT a certificate updating certain
representations and warranties as set forth in and in the form attached as Exhibit 19-B;

(h) NCDOT has received for the Base Case Financial Model an
update of the audit and opinion obtained from the independent model auditor that provided to
NCDOT an opinion on the suitability of the Base Case Financial Model under Section 6.1.2 of
Volume | of the RFP (Instructions to Proposers), which update shall (i) be co-addressed to
NCDOT, (ii) expressly identify NCDOT as an entity entitled to rely thereon, (iii) take into account
only the adjustments in the Interest Rate Buffer Amount pursuant to Section 4.1.3.5 and
adjustments in the Public Funds Amount pursuant to Sections 4.1.3.6 through 4.1.3.8, and (iv)
be delivered to NCDOT at Financial Close;

() Developer has provided NCDOT with an updated Exhibit 3, which
shall become part of the CA Documents as of Financial Close; and

a) Developer has provided NCDOT with written notice of Developer’s
satisfaction of all the conditions of this Section 4.1.3.3.
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4134 Developer’s obligation to achieve Financial Close by the Project
Financing Deadline is excused and the Financial Close Security shall not be subject to forfeiture
if Developer’s failure to achieve Financial Close is directly attributable to the following:

(@) NCDOT'’s failure to obtain authority from FHWA to toll the HOT
Lanes of the Project as required under applicable federal Law on or before the Project
Financing Deadline;

(b) Developer is unable to reach agreement with the TIFIA Joint
Program Office to close TIFIA financing or to provide TIFIA financing prior to the Project
Financing Deadline as a direct result of inclusion in the TIFIA credit agreement by the TIFIA
Joint Program Office of TIFIA terms and conditions that (i) materially increase the risk of a
material reduction in the Equity IRR and (ii) are (1) materially and adversely different from those
terms and conditions contained in the TIFIA Term Sheet (but excluding the TIFIA Term Sheet
Assumptions) or (2) materially and adversely different from the terms and conditions of TIFIA
loan agreements for the Comparable Toll Projects, despite commercially reasonable efforts by
Developer to reach agreement with the TIFIA Joint Program Office on terms and conditions that
are not materially and adversely different from those contained in the TIFIA Term Sheet or other
TIFIA loan agreements for the Comparable Toll Projects (including making reasonable financial
and commercial concessions as necessary and appropriate under the circumstances); provided,
however, that the following shall not be deemed a failure to reach agreement with the TIFIA
Joint Program Office to close TIFIA financing by the Project Financing Deadline for purposes of
this clause (b): (A) the lack of TIFIA contract and budget authority with respect to the Project for
amounts in excess of the TIFIA Budget Authority Amount or (B) the failure of Developer, prior to
the Project Financing Deadline or any earlier deadline specified by the TIFIA Joint Program
Office, to satisfy any of the conditions precedent for the TIFIA financing set forth in the TIFIA
Term Sheet and/or credit agreement;

(© If PABs are part of the Project Plan of Finance, any unreasonable
delay by or refusal of the PABs Issuer to issue bonds in the amount that Developer’s
underwriters are prepared to underwrite, provided that such refusal or delay is not due to any
act, omission, fault or less than diligent efforts of Developer or Developer’s failure to include in
its financing schedule normal and customary time periods for carrying out the ordinary and
necessary functions of a conduit issuer of tax-exempt bonds;

(d) If PABs are part of the Project Plan of Finance, (i) the refusal of
PABs Issuer’s counsel to allow closing of the PABs where the bond counsel is ready to give an
unqualified opinion regarding the validity of the issuance of the PABs and the tax-exempt status
of interest paid on the PABs, unless the basis of such refusal is that it would be unreasonable
for bond counsel to deliver the opinion or (ii) the delay of PABs Issuer’s counsel in authorizing
closing of PABs. Delay by the PABs Issuer's counsel shall not be considered unreasonable
where the financing schedule established by Developer does not provide PABs Issuer’s counsel
normal and customary time periods for carrying out the ordinary and necessary functions of
such counsel to a conduit issuer of tax-exempt bonds.

(e) If PABs are part of the Project Plan of Finance, the failure of the
PABs Issuer to comply with, or carry out as applicable, the Specified Duties, or the expiration,
withdrawal, rescission or revocation of the PABS allocation by the USDOT Secretary in the
amount approved by the USDOT Secretary where such failure, expiration, withdrawal,
rescission or revocation directly causes inability to achieve Financial Close by the Project
Financing Deadline;
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) A court with jurisdiction issues a temporary restraining order or
other form of injunction that prohibits prosecution of any material portion of the Work or prohibits
the consummation of the transactions required for Financial Close, where the order or injunction
remains pending on the Project Financing Deadline and such order is not due to any act,
omission, or fault of any Developer-Related Entity; or

(9) If, but only if, a commitment of Developer’s Lenders (and/or, if
bonds (whether taxable or PABs) are part of the initial financing under the Project Plan of
Finance, Developer’s underwriters) identified in the Project Plan of Finance, is conditioned on,
as of the date of Financial Close, the absence of any Environmental Litigation in respect of the
Project arising after the Financial Proposal Due Date that would, as reasonably determined by
the Lenders or the underwriters, as applicable, materially increase the likelihood that the
plaintiffs/petitioners in such Environmental Litigation would obtain a final judgment in their favor
resulting in an order halting work, or a substantially similar condition, such that the Lenders or
the underwriters, as applicable, invoke such condition in relation to such Environmental
Litigation in writing to NCDOT at least thirty (30) days’ prior to the Project Financing Deadline
(or, if the Environmental Litigation occurs within thirty (30) days of the Project Financing
Deadline, promptly upon obtaining actual knowledge of such event), and following the giving of
said Notice, Developer and such Lender(s) (and/or, if applicable, Developer's underwriter(s))
meet and confer with NCDOT regarding the basis for their reasonable determination.

4.1.3.5 Subject to Section 19.14, NCDOT will assume the fluctuation risk and
benefit on Benchmark Interest Rate(s) as follows:

(@) NCDOT will bear the risk, up to the Interest Rate Buffer Amount,
and have the benefit of any decreases in Benchmark Interest Rate(s) during the Interest Rate
Protection Period.

(b) The Benchmark Interest Rate(s) will be recorded by NCDOT, or its
designee, at 10:00 a.m. eastern time on the last day of the Interest Rate Protection Period. The
reading will be taken on the Bloomberg U.S.-based screen or another independently verifiable
source acceptable to NCDOT, as appropriate, at 10:00 a.m. eastern time. The reading taken on
the last day of the Interest Rate Protection Period will be sent to Developer immediately and
Developer will have up to 5:00 pm. eastern time that day to dispute such reading. If no
objection is made by 5:00 p.m. eastern time that day, the reading as taken by NCDOT shall be
used for the purpose of determining the adjustment to the Benchmark Interest Rate(s) pursuant
to this Section 4.1.3.5. In the event of a dispute regarding any readings recorded by NCDOT,
such dispute shall be subject to the Dispute Resolution Procedures.

(© Developer and NCDOT shall both adjust the Base Case Financial
Model to reflect the impact of changes (if any) in the Benchmark Interest Rate(s) from the first
day of the Interest Rate Protection Period until the last day of the Interest Rate Protection
Period. The Interest Rate Protection Amount, positive or negative, resulting from any changes
in the Benchmark Interest Rates and any revisions approved by the Parties (but not any
potential errors identified as part of the updated audit opinion provided pursuant to Section
4.1.3.3(h)) shall be calculated in accordance with Section 5.2.

4.1.3.6 Subject to Section 19.13, NCDOT will assume the risk and benefit on
Credit Spread Fluctuation, if any, as follows:

(@) NCDOT will bear 100% of the risk and have 100% of the benefit of
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Credit Spread Fluctuation, if any, (either positive or negative) during the Credit Spread
Protection Period.

(b) Pursuant to Volume | of the RFP (Instructions to Proposers),
Benchmark Credit Spreads were provided by Developer for NCDOT’s approval.

(© Developer and NCDOT shall both adjust the Base Case Financial
Model as of the last day of the Credit Spread Protection Period to reflect the impact of 100% of
the Credit Spread Fluctuation, if any, during the Credit Spread Protection Period. The change,
positive or negative, in the Public Funds Amount from NCDOT as a result of any changes in the
Credit Spreads and any revisions approved by the Parties (but not any potential errors identified
as part of the updated audit opinion provided pursuant to Section 4.1.3.3(h)) shall be calculated
in accordance with Section 5.2.

4.1.3.7 Subject to Section 19.13, NCDOT will assume the risk and the
benefit on changes to the TIFIA Term Sheet Assumptions, if any, as follows:

(@) NCDOT will bear 100% of the risk and have 50% of the benefit on
guantitative changes to the TIFIA Term Sheet Assumptions (either positive or negative)
assumed and indicated in the Base Case Financial Model and the financial terms of the Initial
Project Debt and Initial Funding Agreements as obtained at Financial Close.

(b) Developer and NCDOT shall both adjust the Base Case Financial
Model as of the last day of the Interest Rate Protection Period to reflect the impact of the
guantitative changes to the TIFIA Term Sheet Assumptions, if any, in accordance with Section
4.1.3.7(a). The change, positive or negative, in the Public Funds Amount from NCDOT as a
result of any quantitative changes in the TIFIA Term Sheet Assumptions and any revisions
approved by the Parties (but not any potential errors identified as part of the updated audit
opinion provided pursuant to Section 4.1.3.3(h)) shall be calculated in accordance with Section
5.2.

(©) To the extent that the Public Funds Amount is increased under
Section 4.1.3.7(b) as a result of an increase to the Baseline Ramp Up Reserve and then
subsequently the Ramp Up Reserve is not fully depleted at the end of the Ramp Up Period,
then Developer shall refund to NCDOT the lesser of: (i) the amount remaining in the Ramp Up
Reserve and (ii) the increase in Public Funds Amount as previously determined under Section
4.1.3.7(b) as a result of the increase to the Baseline Ramp Up Reserve.

4.1.3.8 Subject to Section 19.13, starting 210 days after the Financial
Proposal Due Date until Financial Close (but excluding any period in which Financial Close is
delayed as a result of the acts, omissions or fault of Developer or any other Developer-Related
Entity), the following provisions shall apply:

(@) NCDOT shall compensate the Developer for adjustments to the
Design-Build Contract Price as a result of inflation in materials and labor rates as set forth in this
Section 4.1.3.8.

(b) The Public Funds Amount from NCDOT shall be adjusted to
reflect an amount equal to the Design-Build Contract Price multiplied by a percentage equal to
the Construction Cost Index for the month of Financial Close and the Construction Cost Index
for the month of the date that is 210 days after the Financial Proposal Due Date; provided that, if
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the month of Financial Close is the same or before the month of the date that is 210 days after
the Financial Proposal Due Date, there shall be no adjustment to the Design-Build Contract
Price under this Section 4.1.3.8.

(© Developer and NCDOT shall both adjust the Base Case Financial
Model as of the adjustment date to reflect the adjustment set forth in clause (b) above. The
change, positive or negative, in the Public Funds Amount from NCDOT as applicable, as a
result of any changes in the Design-Build Contract Price (but not any potential errors identified
as part of the updated audit opinion provided pursuant to Section 4.1.3.3(h)) shall be calculated
in accordance with Section 5.2.

4.1.3.9 Subject to the parties’ right to terminate pursuant to Section 19.13,
Section 19.14 and Section 19.15, if the scheduled date for Financial Close occurs after the date
of expiration of any commitments of the Lender(s) or the Lead Underwriter(s) contained in the
Proposal, then Developer, at NCDOT’s request, shall conduct negotiations with the Lender(s)
and Lead Underwriter(s), as applicable, including any other members of the lending group from
whom Developer obtained commitments in connection with the submission of the Proposal, to
renew or extend their commitments to the new scheduled date for Financial Close, which
negotiations (i) shall be transparent and open to NCDOT and its advisors and (ii) shall have the
key objective of achieving the most competitive financing terms for the Project, given this
Agreement, CA Documents, Principal Project Documents and the risk allocation contained in
each of them. Any major deviations from the original commitments may be accepted in the
sole discretion of NCDOT. Notwithstanding the foregoing, Developer shall not have any
obligation to obtain such renewal or extension if Developer, despite exercising good faith
efforts, is unable to achieve successful negotiations with such Lender(s) and Lead
Underwriter(s), as applicable. Subject to the parties’ right to terminate pursuant to Section
19.13, Section 19.14 and Section 19.15, if such negotiations are not successfully concluded to
the satisfaction of the parties within 30 days after the date on which NCDOT requested such
negotiations, then NCDOT shall have the right to issue a notice to Developer (“Funding
Competition Notice”) authorizing and directing Developer to commence a funding competition
among eligible Lenders for providing the Initial Project Debt. Such funding competition shall be
in accordance with the following:

@) No later than 10 Business Days after issuance of the Funding
Competition Notice, Developer and NCDOT shall jointly develop a Funding Competition Plan
setting forth the process, framework and rights and obligations of each Party with respect to the
funding competition, with the objective of producing a funding competition that is: (i) transparent
and open to NCDOT and its advisors and (ii) achieves the most competitive financing terms for
the Project consistent with the CA Documents.

(b) The Funding Competition Plan shall, at a minimum, provide the
following: (i) a schedule to achieve milestones and activities consistent with the Milestone
Schedule Deadlines; (ii) a description of the potential financing solutions, including bank and
bond financing; (iii) NCDOT'’s rights to observe, monitor and audit the funding competion; and
(iv) rights of NCDOT to review and approve financing term sheets and the proposed financing
solution.

(© NCDOT and Developer shall extend the Project Financing
Deadline to accommodate the completion of the activities set forth in the Funding Competition
Plan.
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4.1.3.10 Developer shall have the option to extend the Project Financing
Deadline for an additional 120-day period; provided that Developer exercises such option by
delivering written notice to NCDOT no later than ten Business Days prior to the initial Project
Financing Deadline and delivers to NCDOT an increased Financial Close Security in the total
amount of $50 million for a period that is at least ten Business Days beyond the extended
Project Financing Deadline. If Developer exercises such option, the following terms shall

apply:

(@) Developer shall bear all costs and expenses with respect to the
increased Financial Close Security;

(b) Notwithstanding the provisions in Sections 4.1.3.5, 4.1.3.6,
4.1.3.7, and 4.1.3.8, Developer shall not be entitled to any positive adjustments (increases) to
the Public Funds Amount or Interest Rate Buffer Amount, as applicable, during such 120-day
extension period (or such earlier date of Financial Close) due to (i) fluctuations in the
Benchmark Interest Rates or Credit Spread Fluctuation, (i) changes to the TIFIA Term Sheet
Assumptions, and/or (iii) adjustments in the Design-Build Contract Price or any other cost
included in its Proposal, whether relating to escalation or inflation to material and labor rates or
otherwise; and

(© NCDOT shall be entitled to 50% of the benefit, including any
reduction in the Public Funds Amount or Interest Rate Buffer Amount, as applicable, during
such 120-day extension period (or such earlier date of Financial Close) arising out of, (i)
fluctuations in the Benchmark Interest Rates or Credit Spread Fluctuation, (ii) changes to the
TIFIA Term Sheet Assumptions, and/or (iii) adjustments in the Design-Build Contract Price or
any other cost included in its Proposal.

4.1.4 Upon Financial Close, NCDOT shall return to Developer the original of the
Financial Close Security.

4.1.5 Developer shall deliver copies of any ancillary supporting documents (e.g., UCC
filing statements) to NCDOT within 30 days after the date of Financial Close.

4.1.6 Except as otherwise provided in Sections 4.1.3.5, 4.1.3.7 and 4.1.3.8,
Developer exclusively bears the risk of any changes in the Benchmark Interest Rate(s), TIFIA
Term Sheet Assumptions, Design-Build Contract Price, payment provisions and any other terms
of its financing.

4.1.7 Notwithstanding the foreclosure or other enforcement of any security interest
created by a Security Document, Developer shall remain liable to NCDOT for the payment of all
sums owing to NCDOT under the CA Documents and the performance and observance of all of
Developer’s covenants and obligations under the CA Documents.

42  [RESERVED]
43  No NCDOT Liability

4.3.1 The State and NCDOT shall have no obligation to pay debt service on any debt
issued or incurred in connection with the Project or this Agreement. The State and NCDOT
shall have no obligation to join in, execute or guarantee any note or other evidence of
indebtedness incurred in connection with the Project or this Agreement, any other Funding
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Agreement or any Security Document. The foregoing shall not diminish any rights or obligations
with respect to NCDOT’s role as the PABs Issuer.

4.3.2 None of the State, NCDOT or any other agency, instrumentality or political
subdivision of the State, and no board member, director, officer, employee, agent or
representative of any of them, has any liability whatsoever for payment of the principal sum of
any Project Debt, any other obligations issued or incurred by any Person described in
Section 4.4.2 in connection with the CA Documents or the Project, or any interest accrued
thereon or any other sum secured by or accruing under any Funding Agreement or Security
Document. Except for a violation by NCDOT of its express obligations to Lenders set forth in
Article 20 and except as set forth in Section 3.6.2, no Lender is entitled to any damages or other
amounts from NCDOT, whether for Project Debt or any other amount. NCDOT’s review of any
Funding Agreements or Security Documents or other Project financing documents (a) is not a
guaranty or endorsement of the Project Debt, any other obligations issued or incurred by any
Person described in Section 4.4.2 in connection with the CA Documents or the Project, or any
traffic and revenue study, and (b) is not a representation, warranty or other assurance as to the
ability of any such Person to perform its obligations with respect to the Project Debt or any other
obligations issued or incurred by such Person in connection with the CA Documents or the
Project, or as to the adequacy of the Toll Revenues to provide for payment of the Project Debt
or any other obligations issued or incurred by such Person in connection with the CA
Documents or the Project. For the avoidance of doubt, the foregoing does not affect NCDOT’s
liability to Developer under Article 19 and Exhibit 15 for Termination Compensation that is
measured in whole or in part by outstanding Project Debt.

4.3.3 The State and NCDOT shall not have any obligation to any Lender pursuant to
this Agreement, except, if the Collateral Agent has notified NCDOT of the existence of its
Security Documents, for the express obligations to Lenders set forth in Section 3.6.2, Section
13.3.5, Article 20 or in the Lender's Direct Agreement delivered at Financial Close. The
foregoing does not preclude Lender enforcement of this Agreement against NCDOT where the
Lender has succeeded to the rights, title and interests of Developer under the CA Documents,
whether by way of assignment or subrogation.

4.3.4 The provisions of this Section 4.3 shall not diminish or impair NCDOT’s
obligation to act as the PABs Issuer pursuant to the CA Documents.

4.4 Mandatory Terms of Project Debt, Funding Agreements and Security Documents

Project Debt, Funding Agreements and Security Documents, and any amendments or
supplements thereto, shall comply with the following terms and conditions.

4.4.1 The Security Documents may only secure Project Debt, the proceeds of which
are obligated to be used exclusively for the purposes of (a) acquiring, designing, permitting,
building, constructing, improving, equipping, modifying, operating, maintaining, reconstructing,
restoring, rehabilitating, renewing or replacing the Project, performing the Utility Adjustment
Work or the Renewal Work to be performed by Developer, or performing other Work, (b) paying
principal and interest on such Project Debt and principal and interest on other existing Project
Debt, (c) paying premiums or costs for insurance, bonds and other performance security or
paying reasonable development fees to Developer-Related Entities or to the Design-Build
Contractor or its affiliates for services related to the Project, (d) paying fees and premiums to
any Lender of the Project Debt or such Lender’s agents in consideration for such Project Debt
or the commitment thereof, (e) paying costs and fees in connection with the closing of any
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permitted Project Debt, (f) making payments due under the CA Documents to NCDOT or any
other Person, (g) funding reserves required under this Agreement, Funding Agreements or
Security Documents, applicable securities laws, or Environmental Laws, (h) making
Distributions, but only from the proceeds of Refinancings permitted under this Agreement, (i)
payment of interest on subordinated debt and other financing costs (such as fees on letters of
credit to the extent used to secure deferred equity contributions), and (j) refinancing any Project
Debt under clauses (a) through (i) above.

4.4.2 The Security Documents may only secure Project Debt and Funding
Agreements issued and executed by (a) Developer, (b) its permitted successors and assigns,
(c) a special purpose entity that owns Developer but no other assets and has purposes and
powers limited to the Project and the Work, (d) any special purpose subsidiary wholly owned by
Developer or such entity, or (e) the PABs Issuer.

4.4.3 Project Debt under a Funding Agreement and secured by a Security Document
must be issued and held only by Institutional Lenders who qualify as such at the date the
Security Document is executed and delivered (or, if later, at the date any such Institutional
Lender becomes a party to the Security Document), except that (a) qualified investors other
than Institutional Lenders may acquire and hold interests in Project Debt in connection with the
securitization or syndication of Project Debt through a public or private offering, but only if an
Institutional Lender acts as Collateral Agent for such Project Debt, (b) PABs may be issued,
acquired and held by parties other than Institutional Lenders but only if an Institutional Lender
acts as indenture trustee for the PABs, and (c) Subordinate Debt is not subject to this provision.

4.4.4 The Security Documents as a whole securing each separate issuance of debt
shall encumber the entire Developer’s Interest; provided, however, that the foregoing does not
preclude subordinate Security Documents (such subordination to be in accordance with the
terms set forth in the Funding Agreements) or equipment lease financing.

445 No Security Document or other instrument purporting to mortgage, pledge,
encumber, or create a lien, charge or security interest on or against Developer’s Interest shall
extend to or affect the fee simple interest of NCDOT in the Project or the Project Right of Way or
NCDOT's rights or interests under the CA Documents.

4.4.6 Each note, bond or other negotiable or non-negotiable instrument evidencing
Project Debt, or evidencing any other obligations issued or incurred by any Person described in
Section 4.4.2 in connection with the CA Documents or the Project, must include, or refer to a
document controlling or relating to the foregoing that includes, a conspicuous recital to the effect
that payment of the principal thereof and interest thereon is a valid claim only as against the
obligor and the security pledged by Developer or the obligor therefor, is not an obligation, moral
or otherwise, of the State, NCDOT, any other department, agency, authority, instrumentality or
political subdivision of the State, or any elected official, board member, director, officer,
employee, agent or representative of any of them, and neither the full faith and credit nor the
taxing power of the State, NCDOT or any other agency, instrumentality or political subdivision of
the State is pledged to the payment of the principal thereof and interest thereon.

447 Each Funding Agreement and Security Document containing provisions
regarding default by Developer shall require, or incorporate a requirement by reference to
another Funding Agreement or Security Document that requires, that if Developer is in default
thereunder and the Collateral Agent gives notice of such default to Developer, then the
Collateral Agent shall also give concurrent notice of such default to NCDOT. Each Funding
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Agreement and Security Document that provides Lender remedies for default by Developer or
other applicable Person shall require that the Collateral Agent deliver to NCDOT, concurrently
with delivery to Developer or any other Person, every notice of election to sell, notice of sale or
other notice required by Law or by the Security Document in connection with the exercise of
remedies under the Funding Agreement or Security Document. Further, each Funding
Agreement and Security Document shall contain provisions granting NCDOT the rights set forth
in clauses (d) and (e) of Section 17.3.4.1.

4.4.8 No Funding Agreement or Security Document that may be in effect during any
part of the period that the Handback Requirements apply shall grant to the Lender any right to
apply funds in the Handback Requirements Reserve or to apply proceeds from any Handback
Requirements Letter of Credit to the repayment of Project Debt, to any other obligation owing
the Lender or to any other use except the uses set forth in Section 8.10.3, and any provision
purporting to grant such right shall be null and void, provided, however, that (a) any Lender or
Substituted Entity shall, following foreclosure or transfer in lieu of foreclosure, automatically
succeed to all rights, claims and interests of Developer in and to the Handback Requirements
Reserve, and (b) an exception may be made for excess funds described in Section 8.10.4.2.

4.4.9 Each relevant Funding Agreement and Security Document that may be in effect
during any part of the period that the Handback Requirements apply shall expressly permit,
without condition or qualification, or incorporate permission by reference to another Funding
Agreement or Security Document that expressly permits, without condition or qualification,
Developer to (a) use and apply funds in the Handback Requirements Reserve in the manner
contemplated by the CA Documents and (b) issue additional Project Debt, secured by the
Developer’s Interest, for the added limited purposes of funding work pursuant to Handback
Requirements and Safety Compliance as set forth in Section 12.3, and (c) otherwise comply
with its obligations in the CA Documents regarding Renewal Work to be performed by
Developer, the Renewal Work Plan, the Handback Requirements and the Handback
Requirements Reserve. Subject to the foregoing, any protocols, procedures, limitations and
conditions concerning draws from the Handback Requirements Reserve set forth in any
Funding Agreement or Security Document or the issuance of additional Project Debt as
described in clause (b) above shall be consistent with the permitted uses of the Handback
Requirements Reserve, and shall not constrain Developer's or NCDOT’s access thereto for
such permitted uses, even during the pendency of a default under the Funding Agreement or
Security Document. For the avoidance of doubt, (i) the Lenders then holding Project Debt may
reasonably limit additional Project Debt if other funds are then readily available to Developer for
the purpose of funding the Work, (ii) no Lender then holding Project Debt is required hereby to
grant pari passu lien or payment status to any such additional Project Debt, and (iii) the Lenders
then holding Project Debt may impose reasonable, customary requirements as to performance
and supervision of the Work that are no more onerous than those set forth in their respective
existing Funding Agreements or Security Documents.

4.4.10 Each Funding Agreement and Security Document shall expressly state, or
incorporate a statement by reference to another Funding Agreement or Security Document that
expressly states, that the Lender shall not name or join NCDOT, any other department, agency,
authority, instrumentality or political subdivision of the State, or any elected official, board
member, director, officer, employee, agent or representative of any of them in any legal
proceeding seeking collection of the Project Debt or other obligations secured thereby or the
foreclosure or other enforcement of the Funding Agreement or Security Document, unless and
except to the extent that (a) joinder of NCDOT as a necessary party is required by applicable
Law in order to confer jurisdiction on the court over the dispute with Developer or to enforce
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Lender remedies against Developer and (b) the complaint against NCDOT states no claim or
cause of action for a lien or security interest on, or to foreclose against, NCDOT’s right, title and
interest in and to the Project and Project Right of Way, or for any liability of NCDOT on the
indebtedness represented by such Project Debt.

4.4.11 Each Funding Agreement and Security Document shall expressly state, or
incorporate a statement by reference to another Funding Agreement or Security Document that
expressly states, that the Lender shall not seek any damages or other amounts from NCDOT,
any other agency, instrumentality or political subdivision of the State, or any elected official,
board member, director, officer, employee, agent or representative of any of them, whether for
Project Debt or any other amount, except (a) damages from NCDOT for a violation by NCDOT
of its express obligations to Lenders set forth in Section 3.6.2 and Article 20 or in the Lender’s
Direct Agreement delivered at Financial Close and (b) amounts due from NCDOT under this
Agreement where the Lender has succeeded to the Developer’'s Interest, whether by way of
assignment or subrogation. NCDOT shall be entitled to take reasonable steps to ensure
Developer’'s compliance with this Section 4.4.11, including contacting the Lender prior to
execution of the Funding Agreement and Security Document.

4.4.12 Each Funding Agreement and Security Document shall be consistent with
Section 3.6.3.

4.4.13 Each Funding Agreement and Security Document shall expressly state, or
incorporate a statement by reference to another Funding Agreement or Security Document that
expressly states, that the Lender and the Collateral Agent shall respond to any request from
NCDOT or Developer for consent to a modification or amendment of this Agreement within a
reasonable period of time.

4.4.14 Each Funding Agreement and Security Document shall expressly state, or
incorporate a statement by reference to another Funding Agreement or Security Document that
expressly states, that the Lender agrees to exclusive jurisdiction and venue in the General Court
of Justice in Wake County, North Carolina in any action by or against NCDOT or its successors
and assigns; provided, however, if an action must be brought in a federal forum, then it shall be
brought and conducted solely and exclusively within the United States District Court for the
Eastern District of North Carolina.

4.5 Refinancing

45.1 Right of Refinancing

4511 Subject to Section 4.5.1.2, Developer from time to time may
consummate Refinancings under the Funding Agreements on terms and conditions acceptable
to Developer. NCDOT shall have no obligations or liabilities in connection with any Refinancing
except for the rights, benefits and protections set forth in Article 20 (but only if the Refinancing
satisfies the conditions and limitations set forth in Section 20.1).

4512 Except with respect to an Exempt Refinancing and Rescue
Refinancing, no Refinancing shall be permitted prior to Substantial Completion of all Project
Assets, unless Developer demonstrates to NCDOT’s reasonable satisfaction that such
Refinancing will not (a) increase NCDOT'’s liability to pay Termination Compensation, or (b)
decrease the level of Committed Investment, and then, in either case, only to the extent that it
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will not cause NCDOT to violate North Carolina General Statutes § 159.93 (to the extent
applicable).

4.5.2 Notice of Refinancing

4521 In connection with any Refinancing except an Exempt Refinancing
under clause (b), (c), (d) or (e) of the definition of Exempt Refinancing or a Rescue Refinancing,
Developer shall deliver, not later than 30 days prior to the proposed date for closing of the
Refinancing, either to NCDOT or to an Intellectual Property Escrow for access and review by
NCDOT, the following:

(a) Draft proposed Funding Agreements and Security Documents
(other than minor ancillary documents normally delivered after financial closing and containing
no new material commercial terms);

(b) The Pre-Refinancing Data; and

(©) And any other matters required by Part D of Exhibit 5.

4522 If Developer believes the Refinancing is an Exempt Refinancing or
Rescue Refinancing, it shall concurrently provide written notice to NCDOT that Developer
considers the Refinancing to be an Exempt Refinancing or Rescue Refinancing. Developer
shall include in such notice facts to support the basis on which Developer believes the
Refinancing is an Exempt Refinancing or Rescue Refinancing.

45.2.3 Within fifteen (15) days after receipt of the materials required
under Section 4.5.2.1, NCDOT will review and determine whether the proposed Refinancing is
(a) an Exempt Refinancing or Rescue Refinancing and (b) if neither an Exempt Refinancing nor
Rescue Refinancing, whether to approve or disapprove the proposed Refinancing, and whether
the proposed Refinancing will result in a Refinancing Gain. If applicable, NCDOT also will
select the means for payment by Developer of its portion of the Refinancing Gain. NCDOT'’s
failure to deliver to Developer written notice of such determination and selection within such
time period shall not prejudice NCDOT’s right to disapprove the proposed Refinancing or to
receive its portion of Refinancing Gain, if any, or its selection of the means for payment of such
portion.

4524 Developer shall submit to NCDOT final drafts of the proposed
Funding Agreements and Security Documents, together with updated versions of the Pre-
Refinancing Data, not later than seven (7) days prior to the proposed date for closing the
Refinancing.

4525 In connection with any Refinancing except an Exempt Refinancing
under clause (b), (c), (d), or (e) of the definition of Exempt Refinancing, Developer shall deliver,
not later than 30 days after close of the Refinancing, either to NCDOT or to an Intellectual
Property Escrow for access and review by NCDOT the following:

(@) Copies of all signed Funding Agreements and Security
Documents in connection with the Refinancing; and

(b) The Refinancing Data.
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45.2.6 Developer shall include with each submission of Pre-Refinancing
Data and Refinancing Data Developer’s financial model showing how Developer has calculated
the Refinancing Gain, if any, following the procedures set forth in Exhibit 5, and any other
matters required by Exhibit 5.

4527 Prior to the close of the Refinancing, NCDOT and Developer shall
meet and confer to agree upon the final calculation of the Refinancing Gain, and Developer
shall pay NCDOT its portion of the Refinancing Gain no later than 15 days after the close of the
Refinancing if the selected means of payment is a lump sum payment.

4.5.3 Refinancing Limitations, Requirements and Conditions

4531 If NCDOT renders any assistance or performs any requested
activity in connection with a Refinancing apart from delivering customary consents and estoppel
certificates or any Lender's Direct Agreement, then Developer shall reimburse NCDOT all
NCDOT Recoverable Costs and other fees, costs and expenses NCDOT incurs in connection
with rendering any such assistance or performing any such activity. Developer also shall
reimburse NCDOT Recoverable Costs of assessing the Refinancing Gain and NCDOT's share
thereof, if any. If NCDOT delivers to Developer a written invoice therefor at least two Business
Days prior to the scheduled date of closing, then Developer shall reimburse such costs at
closing. If NCDOT does not deliver a written invoice at least two Business Days prior to closing,
then it may deliver such invoice within 30 days after receiving written notice of closing and
Developer shall reimburse NCDOT for such costs within ten days after NCDOT delivers the
invoice to Developer. If for any reason the Refinancing does not close, Developer shall
reimburse such NCDOT Recoverable Costs and such other fees, costs and expenses within 30
days after NCDOT delivers to Developer a written invoice therefor.

4532 The Refinancing Gain shall be calculated after deducting payment
of such NCDOT Recoverable Costs and such other fees and expenses, as well as Developer’s
reasonable professional costs and expenses directly associated with the Refinancing.

45.3.3 Developer shall bear all risks for any Refinancing that negatively
affects its Equity IRR, debt coverage ratios or financial performance.

ARTICLE 5. NCDOT COMPENSATION; FINANCIAL MODEL UPDATES; PAYMENT OF
PUBLIC FUNDS; OTHER PAYMENTS

5.1 [Reserved]
5.2  Adjustments Due to Certain Financing Risks

NCDOT and the Developer will use the Base Case Financial Model to calculate (a) the
change, under Sections 4.1.3.6 through 4.1.3.8, positive or negative, in the Public Funds
Amount and (b) the Interest Rate Protection Amount, positive or negative, under Section
4.1.3.5. NCDOT and the Developer shall make such calculation and update the Base Case
Financial Model and Equity IRR at Financial Close as follows:

5.2.1 First, the Base Case Financial Model as of the Effective Date shall be run to
solve for the Public Funds Amount, inputting only the changes, if any, in financial terms
recognizable under Sections 4.1.3.7, and holding the Equity IRR as of the Effective Date
constant.
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5.21.1 If the process described in this Section 5.2.1 results in an increase
in Public Funds Amount, the resulting calculations and the financial model after this step are
considered the “First Interim Financial Model” for purposes of Sections 5.2.1 through 5.2.4.

5.2.1.2 If the process described in this Section 5.2.1 results in a decrease
in Public Funds Amount, 50% of the decrease shall be added back to the resulting Public Funds
Amount and the financial model re-solved. The resulting calculations and the financial model
after this step are considered the “First Interim Financial Model” for purposes of Sections 5.2.1
through 5.2.4.

5.2.2 Second, the First Interim Financial Model shall be run to solve for the Public
Funds Amount, inputting only the changes, if any, in financial terms recognizable under Section
4.1.3.6 and Section 4.1.3.8, and holding the Equity IRR contained in the First Interim Financial
Model constant. The resulting calculations and the financial model after this step are
considered the “Second Interim Financial Model” for purposes of Sections 5.2.1 through 5.2.4.

5.2.3 Third, the Second Interim Financial Model shall be run to solve for the Interest
Rate Protection Amount, inputting only the changes, if any, in financial terms recognizable
under Section 4.1.3.5, and holding the Equity IRR contained in the Second Interim Financial
Model constant. The resulting calculations and the financial model after this second step are
considered the “Third Interim Financial Model” for purposes of Sections 5.2.1 through 5.2.4.

5.2.4 Fourth, the Third Interim Financial Model shall be run to solve for the Equity IRR
by inputting (a) the Public Funds Amount and the Interest Rate Protection Amount as
determined in Sections 5.2.1 through 5.2.3 and (b) all other changes, if any, in the terms of
financing between those assumed in the Base Case Financial Model as of the Effective Date
and those set forth in the Initial Project Debt and Initial Funding Documents as obtained at
Financial Close. The resulting financial model shall constitute the Base Case Financial Model
and the resulting internal rate of return for Developer and its Equity Members shall be the Equity
IRR as of Financial Close.

5.3 Revenue Payments

NCDOT'’s rights to payment related to Toll Revenues for the Project are set forth in Part
C of Exhibit 5. Developer agrees to pay NCDOT such amounts as compensation to NCDOT in
exchange for NCDOT'’s grant to Developer of rights to impose and receive tolls pursuant to this
Agreement. The Revenue Payment Amount shall be deposited, as and when received,
pursuant to the Project Trust Agreement in accordance with the terms therein.

5.4 Financial Model and Model Audit Updates

5.4.1 Developer shall run new projections and calculations under the Financial Model
Formulas to establish a Base Case Financial Model Update:

54.1.1 Whenever there occurs a Compensation Event;

54.1.2 Whenever there occurs a Refinancing with Refinancing Gain in
which NCDOT participates;

54.1.3 Whenever there occurs a Revenue Payment Amount which
NCDOT receives;
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54.1.4 Whenever the CA Documents are amended and the Parties agree
that the amendment has a material effect on future costs or Toll Revenues;

5415 Whenever a Relief Event extends the Term, if and to the extent
permitted by Law; and

5.4.1.6 Upon Financial Close.

5.4.2 The results of the Base Case Financial Model Updates pursuant to
Section 5.4.1.6 require the mutual written approval of the Parties. Where the Base Case
Financial Model Update is pursuant to Section 5.4.1.1, Section 5.4.1.2, Section 5.4.1.3 or
5.4.1.5, NCDOT shall have the right to challenge, according to the Dispute Resolution
Procedures, the validity, accuracy or reasonableness of any Base Case Financial Model Update
or the related updated and revised assumptions and data. In the event of a challenge, the
immediately preceding Base Case Financial Model Update that has not been challenged (or, if
there has been no unchallenged Base Case Financial Model Update, the Base Case Financial
Model) shall remain in effect pending the outcome of the challenge or until a new Base Case
Financial Model Update is issued and unchallenged. NCDOT shall have 60 days after receiving
written notice from Developer that the Base Case Financial Model Update has been deposited
in an Intellectual Property Escrow to commence action under the Dispute Resolution
Procedures.

5.4.3 In no event shall the Financial Model Formulas be changed except with the prior
written approval of both Parties, each in its sole discretion.

55 Refinancing Gain Share

NCDOT'’s rights to a portion of any Refinancing Gain Share are set forth in Part D of
Exhibit 5. Developer agrees to pay NCDOT such amount as compensation to NCDOT in
exchange for NCDOT'’s grant to Developer of rights to impose and receive tolls pursuant to this
Agreement.

5.6 Payment of Public Funds; NTP1 Payments; and Annual O&M Payment

5.6.1 Developer’s rights to receive payment of the Public Funds Amount are set forth
in Part E of Exhibit 5.

5.6.2 Developer’s rights to receive payment for NTP1 Work are set forth in Part F of
Exhibit 5. Any payments made for NTP1 Work prior to Financial Close shall not exceed $20
million and shall reduce the Public Funds Amount by amounts paid to Developer for NTP1
Work.

5.6.3 Developer’s rights to receive payment of the Annual O&M Payment are set forth
in Part G of Exhibit 5.

5.7 NCDOT Monetary Obligations

5.7.1 Any and all payments by the State are expressly contingent upon and subject to
the appropriation, allocation and availability of funds to NCDOT. If this Agreement is funded in
whole or in part by federal funds, NCDOT’s performance and payment shall be subject to and
contingent upon the continuing availability of said federal funds for the purposes of the CA
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Documents. If the Term extends into fiscal years subsequent to that in which it is approved,
such continuation of the CA Documents is expressly contingent upon the appropriation,
allocation and availability of funds by the North Carolina Legislature for the purposes set forth in
the CA Documents. If funds to effect payment are not available, NCDOT will provide written
notification to Developer. This Section 5.7 applies to all monetary obligations of NCDOT set
forth in the CA Documents, notwithstanding any contrary provisions of the CA Documents.

5.7.2 Pursuant to North Carolina General Statutes § 143C-6-11(i), the following
provisions of North Carolina General Statutes 8 143C-6-11(h) are incorporated verbatim in this
Agreement as follows: “Amounts Encumbered — Transportation project appropriations may be
encumbered in the amount of allotments made to the Department of Transportation by the
Director for the estimated payments for transportation project contract work to be performed in
the appropriation fiscal year. The allotments shall be multiyear allotments and shall be based
on estimated revenues and shall be subject to the maximum contract authority contained in
subsection (c) above. Payment for transportation project work performed pursuant to contract in
any fiscal year other than the current fiscal year is subject to appropriations by the General
Assembly. Transportation project contracts shall contain a schedule of estimated completion
progress, and any acceleration of this progress shall be subject to the approval of the
Department of Transportation provided funds are available. The State reserves the right to
terminate or suspend any transportation project contract, and any transportation project contract
shall be so terminated or suspended if funds will not be available for payment of the work to be
performed during that fiscal year pursuant to the contract. In the event of termination of any
contract, the contractor shall be given a written notice of termination at least 60 days before
completion of scheduled work for which funds are available. In the event of termination, the
contractor shall be paid for the work already performed in accordance with the contract
specifications.” For purposes of this Section 5.7.2, the term “schedule of estimated completion
progress” means the Maximum Payment Curve and the term “contract specifications” means
the CA Documents.

5.7.3 Notwithstanding anything herein to the contrary, the Parties acknowledge and
agree that the unavailability of funds for NCDOT to comply with its payment obligations shall in
no event diminish, reduce or otherwise affect NCDOT’s responsibility for moneys owed by
NCDOT under the CA Documents or Developer’'s ability to exercise any rights or remedies
under the CA Documents, including its rights to termination compensation pursuant to Exhibit
15.

ARTICLE 6. PROJECT PLANNING AND APPROVALS; REVIEW AND OVERSIGHT
6.1 Preliminary Planning and Engineering Activities; Site Conditions

6.1.1 Developer shall perform or cause to be performed all engineering activities
appropriate for development of the Project in accordance with the CA Documents and Good
Industry Practice, including (a) technical studies and analyses, (b) geotechnical investigations,
(c) right-of-way mapping, surveying and appraisals, (d) Hazardous Materials investigations, and
(e) design and construction surveys.

6.1.2 Except to the extent expressly provided otherwise under this Agreement,
Developer shall bear the risk of any incorrect or incomplete review, examination and
investigation by Developer of the Site and surrounding locations, and of any incorrect or
incomplete information resulting from preliminary engineering activities conducted by Developer,
NCDOT or any other Person. NCDOT makes no warranties or representations as to any
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surveys, data, reports or other information provided by NCDOT or other Persons concerning
surface conditions and subsurface conditions, including the presence of Utilities, Hazardous
Materials, contaminated groundwater, archeological, paleontological and cultural resources, and
Threatened or Endangered Species, affecting the Site or surrounding locations. Developer
acknowledges that such information is for Developer's reference only and has not been verified.

6.1.3 Except to the extent expressly provided otherwise under this Agreement,
Developer shall bear the risk of all conditions occurring on, under or at the Site, including
(a) physical conditions of an unusual nature, differing materially from those ordinarily
encountered in the area, (b) changes in surface topography, (c) variations in subsurface
moisture content, (d) Utility facilities, (e) the presence or discovery of Hazardous Materials,
including contaminated groundwater, (f) the discovery at, near or on the Project Right of Way of
any archeological, paleontological or cultural resources, and (g) the discovery at, near or on the
Project Right of Way of any Threatened or Endangered Species.

6.2 Governmental Approvals

6.2.1 NCDOT is responsible for obtaining the NCDOT-Provided Approvals, at its sole
cost and expense, based on the Project scope described in the Technical Provisions.
Developer shall obtain all other Governmental Approvals in accordance with the CA Documents
and Article 107-3 of the Standard Specifications and, except to the extent that the CA
Documents expressly provide that NCDOT is responsible therefor, all third party approvals and
agreements required in connection with the Project, the Project Right of Way or the Work,
including any modifications, renewals and extensions of the NCDOT-Provided Approvals
following the initial issuance and delivery thereof, including those required in connection with a
Compensation Event. Developer shall deliver to NCDOT true and complete copies of all new or
amended Governmental Approvals and third party approvals and agreements.

6.2.2 Developer shall comply with all conditions imposed by and undertake all actions
required by and all actions necessary to maintain in full force and effect all Governmental
Approvals and third party approvals required by such Governmental Approvals, including
performance of all environmental mitigation measures required by the CA Documents or
Governmental Approvals, except to the extent that responsibility for performance of such
measures is expressly assigned to NCDOT in the CA Documents.

6.2.3 In the event that any Governmental Approvals required to be obtained by
Developer must formally be issued in NCDOT’s name, Developer shall undertake necessary
efforts to obtain such approvals subject to NCDOT’s reasonable cooperation with Developer, at
Developer’'s expense (except in connection with a Compensation Event), in accordance with
Section 6.2.5, including execution and delivery of the necessary applications and other
documentation in form approved by NCDOT.

6.2.4 In the event that NCDOT or FHWA must act as the lead agency and directly
coordinate with a Governmental Entity in connection with obtaining Governmental Approvals
which are the responsibility of Developer, Developer shall provide all necessary support to
facilitate the approval, mitigation or compliance process. Such support shall include conducting
necessary field investigations, surveys, and preparation of any required reports, documents and
applications, subject to applicable Law.

6.2.5 At Developer's request, NCDOT shall reasonably assist and cooperate with
Developer in obtaining from Governmental Entities the Governmental Approvals (including any
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modifications, renewals and extensions of existing Governmental Approvals from Governmental
Entities) required to be obtained by Developer under the CA Documents.

6.2.6 Subject to Developer’s right to a Relief Event under clause (0) of the definition
of Relief Event and Compensation Event under clause (n) of the definition of Compensation
Event, in the event Developer’s design differs from the Project scope described in the Technical
Provisions, including differences due to any alternative technical concepts approved by NCDOT
and described in Exhibit 2, as between NCDOT and Developer, Developer shall be fully
responsible for all necessary actions, and shall bear all risk of delay and all risk of increased
cost, resulting from or arising out of any associated change in the Project location or design,
including (a) conducting all necessary environmental studies and preparing all necessary
environmental documents in compliance with applicable Environmental Laws, subject to the
limitations and restrictions set forth in 23 CFR Part 636, (b) obtaining and complying with all
necessary new Governmental Approvals (including any modifications, renewals and extensions
of the NCDOT-Provided Approvals, and other existing Governmental Approvals), and
(c) bearing all risk, delay and cost of litigation or other challenges. NCDOT and FHWA will
independently evaluate all environmental studies and documents and fulfill the other
responsibilities assigned to them by 23 CFR Part 771.

6.3 Submittal, Review and Approval Terms and Procedures

6.3.1 General

This Section 6.3 sets forth the terms and procedures that govern all Submittals to
NCDOT pursuant to the CA Documents or Developer Management Plan and component plans
thereunder. Submittals shall be submitted in accordance with and within the time frames and
sequence set forth in the approved Project Schedule.

6.3.2 Time Periods

Whenever NCDOT is entitled to review and comment on, or to affirmatively approve, a
Submittal, NCDOT shall have a period of ten Business Days to act after the date it receives an
accurate and complete Submittal, together with a completed transmittal form in form acceptable
to NCDOT and all necessary information and documentation concerning the subject matter,
except as otherwise provided below:

6.3.2.1 If any provision of the CA Documents expressly provides a longer
or shorter period for NCDOT to act, such period shall control over the foregoing time periods.

6.3.2.2 If at any given time NCDOT is in receipt of Submittals not in
accordance with the submittal guidelines set forth in Exhibit 2-09 of the Technical Provisions,
NCDOT may extend the applicable period for it to act to that period in which NCDOT can
reasonably accommodate the Submittals under the circumstances, or such other period of
extension set forth in any other provision of the CA Documents, and no such extension shall
constitute an NCDOT-Caused Delay, NCDOT Change, Relief Event, Compensation Event or
other basis for any Claim.

6.3.2.3 The applicable time periods for NCDOT to act shall be extended
by the period of: (a) any delay in NCDOT'’s ability to act caused by any act, omission, breach,
fault or negligence of any Developer-Related Entity or (b) any delay in NCDOT’s ability to act
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caused by a Relief Event (for this purpose modified where applicable to refer to acts or
omissions caused by any Developer-Related Entity rather than NCDOT).

6.3.2.4 During any time that NCDOT is entitled under Section 18.5 to
increase the level of its auditing, monitoring, inspection, sampling, measuring, testing and
oversight of the Project, the applicable period for NCDOT to act on any Submittals received
during such time and not related to curing the Developer Default(s) that instigated the
Section 18.5 action shall automatically be extended by ten Business Days.

6.3.2.5 The time period to act on a Submittal shall not begin until NCDOT
receives an accurate and complete Submittal, as reasonably determined by NCDOT. NCDOT
reserves the right to return to Developer any inaccurate or incomplete Submittals for revision,
and shall notify Developer if a Submittal is inaccurate or complete within ten Business Days of
receipt of such Submittal.

6.3.3 NCDOT Discretionary Approvals

If the Submittal is one where the CA Documents indicate approval or consent, or
acceptance is required from NCDOT in its sole discretion, absolute discretion, unfettered
discretion or good faith discretion, then, except as provided otherwise in Section 3.3.3,
NCDOT’s lack of approval, determination, decision or other action within the applicable time
period under Section 6.3.2 shall be deemed disapproval. If approval is subject to the sole,
absolute or unfettered discretion of NCDOT, then its decision shall be final, binding and not
subject to dispute resolution, and such decision shall not constitute an NCDOT-Caused Delay,
NCDOT Change, Relief Event, Compensation Event or other basis for any Claim. If the
approval is subject to the good faith discretion of NCDOT, then its decision shall be binding
unless it is finally determined through the Dispute Resolution Procedures that such decision was
arbitrary or capricious. For avoidance of doubt, if the decision is determined through the
Dispute Resolution Procedures to be arbitrary and capricious and causes delay, it will constitute
and be treated as an NCDOT-Caused Delay.

6.3.4 Other NCDOT Approvals

6.3.4.1 Whenever the CA Documents indicate that a Submittal or other
matter is subject to NCDOT’s approval or consent and no particular standard therefor is stated,
then the standard shall be reasonableness.

6.3.4.2 If the reasonableness standard applies to NCDOT’s right of
approval of or consent to a Submittal, and NCDOT delivers no approval, consent,
determination, decision or other action within the applicable time period under Section 6.3.2,
then Developer may deliver to NCDOT a written notice stating the date within which NCDOT
was to have decided or acted and that if NCDOT does not decide or act within five Business
Days after receipt of the notice, delay from and after lapse of the applicable time period under
Section 6.3.2 may constitute NCDOT-Caused Delay for which Developer may be entitled to
issue a Relief Event Notice and Compensation Event Notice under Sections 13.1 and 13.2.

6.3.5 NCDOT Review and Comment

Whenever the CA Documents indicate that a Submittal or other matter is subject to
NCDOT's review, comment, review and comment, disapproval or similar action not entailing a
prior approval and NCDOT delivers no comments, exceptions, objections, rejections or
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disapprovals within the applicable time period under Section 6.3.2, then Developer may proceed
thereafter at its election and risk, without prejudice to NCDOT’s rights to later object or
disapprove in accordance with Section 6.3.7.1. No such failure or delay by NCDOT in delivering
comments, exceptions, objections, rejections or disapprovals within the applicable time period
under Section 6.3.2 shall constitute a Relief Event, Compensation Event or other basis for any
Claim. When used in the CA Documents, the phrase "completion of the review and comment
process® or similar terminology means either (a) NCDOT has reviewed, provided comments,
exceptions, objections, rejections or disapprovals, and all the same have been resolved, or
(b) the applicable time period has passed without NCDOT providing any comments, exceptions,
objections, rejections or disapprovals.

6.3.6 Submittals Not Subject to Prior Review, Comment or Approval

Whenever the CA Documents indicate that Developer is to deliver a Submittal to
NCDOT but express no requirement for NCDOT review, comment, disapproval, prior approval
or other NCDOT action, then Developer is under no obligation to provide NCDOT any period of
time to review the Submittal or obtain approval of it before proceeding with further Work, and
NCDOT shall have the right, but is not obligated, to at any time review, comment on, take
exception to, object to, reject or disapprove the Submittal in accordance with Section 6.3.7.1.
No failure or delay by NCDOT in delivering comments, exceptions, objections, rejections or
disapprovals with respect to the Submittal shall constitute a Relief Event, Compensation Event
or other basis for any Claim.

6.3.7 Resolution of NCDOT Comments and Objections

6.3.7.1 If the Submittal is one not governed by Section 6.3.3, NCDOT'’s
exception, objection, rejection or disapproval shall be deemed reasonable, valid and binding if
based on any of the following grounds:

@) The Submittal or subject provision thereof fails to comply with any
applicable covenant, condition, requirement, term or provision of the CA Documents or
Developer Management Plan and component plans thereunder;

(b) The Submittal or subject provision thereof is not to a standard
equal to or better than the requirements of Good Industry Practice;

(©) Developer has not provided all content or information required in
respect of the Submittal or subject provisions thereof, provided that NCDOT assumes no duty,
obligation or liability regarding completeness or correctness of any Submittal, including a
Submittal that is to be delivered to a Governmental Entity as a proposed Governmental
Approval, or in order to obtain, modify, amend, supplement, renew, extend, waive or carry out a
Governmental Approval;

(d) Adoption of the Submittal or subject provision thereof, or of any
proposed course of action thereunder, would result in a conflict with or violation of any Law or
Governmental Approval;

(e) In the case of a Submittal that is to be delivered to a
Governmental Entity as a proposed Governmental Approval, or in order to obtain, modify,
amend, supplement, renew, extend, waive or carry out a Governmental Approval, it proposes
commitments, requirements, actions, terms or conditions that are not arrangements that
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NCDOT offers or accepts for addressing similar circumstances affecting its own projects; or

() Other grounds to be deemed reasonable, valid and binding as
agreed to by the Parties or through the Dispute Resolution Procedures.

6.3.7.2 Developer shall respond to all of NCDOT’s comments and
objections to a Submittal and, except as provided below, make modifications to the Submittal as
necessary to fully reflect and resolve all such comments and objections, in accordance with the
review processes set forth in this Section 6.3. Developer acknowledges that NCDOT may
provide comments and objections which reflect concerns regarding interpretation or preferences
of the commenter or which otherwise do not directly relate to grounds set forth in
Section 6.3.7.1. Developer agrees to undertake reasonable efforts to accommodate or
otherwise resolve any such comments or objections through the review processes described in
this Section 6.3. However, if the Submittal is not governed by Section 6.3.3, this Section 6.3.7.2
shall in no way be deemed to obligate Developer to incorporate any comments or resolve
objections that are not on any of the grounds set forth in Section 6.3.7.1 and would result in a
delay to a Critical Path on the Project Schedule, or in an increase in Developer’s costs or a
decrease in Toll Revenues, except pursuant to an NCDOT Change. If, however, Developer
does not accommodate or otherwise resolve any comment or objection, Developer shall deliver
to NCDOT within a reasonable time period, not to exceed 21 days after receipt of NCDOT'’s
comments or objections, a written explanation why maodifications based on such comment or
objection are not required. The explanation shall include the facts, analyses and reasons that
support the conclusion.

6.3.7.3 The foregoing shall in no way be deemed to obligate Developer to
incorporate any comments or resolve objections that would render the Submittal erroneous,
defective or less than Good Industry Practice, except pursuant to an NCDOT Change.

6.3.7.4 If Developer fails to notify NCDOT within the time required under
Section 6.3.7.2, NCDOT may deliver to Developer a written notice stating the date by which
Developer was to have addressed NCDOT’s comments and that if Developer does not address
those comments within five Business Days after receipt of this notice, then that failure shall
constitute Developer’'s agreement to make all changes necessary to accommodate and resolve
the comment or objection and full acceptance of all responsibility for such changes without right
to a Relief Event, Compensation Event or other Claim, including any Claim that NCDOT
assumes design or other liability.

6.3.7.5 After NCDOT receives Developer's explanation as to why the
modifications are not required as provided in Sections 6.3.7.2, 6.3.7.3 and 6.3.7.4, the Parties
shall attempt in good faith to resolve the dispute. If they are unable to resolve the dispute, it
shall be resolved according to the Dispute Resolution Procedures except (a) as provided
otherwise in Section 6.3.3, and (b) if NCDOT elects to issue a Directive Letter pursuant to
Section 14.3 with respect to the disputed matter, Developer shall proceed in accordance with
NCDOT's directive while retaining any Claim as to the disputed matter.

6.3.8 Limitations on Developer’s Right to Rely

6.3.8.1 No review, comment, objection, rejection, approval, disapproval,
acceptance, certification (including certificates of Substantial Completion, Final Acceptance and
Final Completion), concurrence, monitoring, testing, inspection, spot checking, auditing or other
oversight by or on behalf of NCDOT, and no lack thereof by NCDOT, except as otherwise set
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forth in Section 7.10, shall constitute acceptance of materials or Work that is not in accordance
with the CA Documents or waiver of any legal or equitable right under the CA Documents, at
law or in equity. NCDOT shall be entitled to remedies for unapproved Deviations and
Nonconforming Work and to identify additional Work which must be done to bring the Work and
Project into compliance with requirements of the CA Documents, regardless of whether previous
review, comment, objection, rejection, approval, disapproval, acceptance, certification,
concurrence, monitoring, testing, inspection, spot checking, auditing or other oversight were
conducted or given by NCDOT. Regardless of any such activity or failure to conduct any such
activity by NCDOT, Developer at all times shall have an independent duty and obligation to fulfill
the requirements of the CA Documents. Developer agrees and acknowledges that any such
activity or failure to conduct any such activity by NCDOT:

(a) Is solely for the benefit and protection of NCDOT;

(b) Does not relieve Developer of its responsibility for the selection
and the competent performance of all Developer-Related Entities;

(© Does not create or impose upon NCDOT any duty or obligation
toward Developer to cause it to fulfill the requirements of the CA Documents;

(d) Shall not be deemed or construed as any kind of warranty,
express or implied, by NCDOT;

(e) May not be relied upon by Developer or used as evidence in
determining whether Developer has fulfilled the requirements of the CA Documents; and

) May not be asserted by Developer against NCDOT as a defense,
legal or equitable, to, or as a waiver of or relief from, Developer’s obligation to fulfill the
requirements of the CA Documents.

6.3.8.2 Developer shall not be relieved or entitled to reduction of its
obligations to perform the Work in accordance with the CA Documents, or any of its other
liabilities and obligations, including its indemnity obligations, as the result of any activity
identified in Section 6.3.8.1 or failure to conduct any such activity by NCDOT. Such activity by
NCDOT shall not relieve Developer from liability for, and responsibility to cure and correct, any
unapproved Deviations, Nonconforming Work or Developer Defaults.

6.3.8.3 To the maximum extent permitted by Law, Developer hereby
releases and discharges NCDOT from any and all duty and obligation to cause Developer's
Work or the Project to satisfy the standards and requirements of the CA Documents.

6.3.8.4 Notwithstanding the provisions of Sections 6.3.8.1, 6.3.8.2 and

6.3.8.3:

(a) Developer shall be entitled to rely on written approvals and
acceptances from NCDOT for the limited purpose of establishing that the approval or
acceptance occurred;

(b) Developer shall be entitled to rely on specific written Deviations
NCDOT approves under Sections 7.2.2 or 8.2.2.8;
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(© Developer shall be entitled to rely on the certificates of Substantial
Completion, Final Acceptance and Final Completion from NCDOT for the limited purpose of
establishing that Substantial Completion, Final Acceptance and Final Completion, as applicable,
have occurred, and the respective dates thereof;

(d) NCDOT is not relieved from any liability under applicable Law
arising out of a material misrepresentation under any written statement NCDOT delivers to
Developer; and

(e) NCDOT is not relieved from performance of its express
responsibilities under the CA Documents in accordance with all standards applicable thereto.

ARTICLE 7. DEVELOPMENT OF THE PROJECT
7.1 General Obligations of Developer
Developer, in addition to performing all other requirements of the CA Documents, shall:

7.1.1 Furnish all design and other services, provide all materials, equipment and labor
and undertake all efforts necessary or appropriate (excluding only those materials, services and
efforts which the CA Documents expressly specify will be undertaken by NCDOT or other
Persons) to construct the Project and operate and maintain it during construction, so as to
achieve Substantial Completion of all Project Sections, Final Acceptance and Final Completion
by the applicable Milestone Schedule Deadlines;

7.1.2 Comply with, and require that all Contractors comply with, all requirements of all
applicable Laws;

7.1.3 Cooperate with NCDOT and Governmental Entities with jurisdiction in all
matters relating to the Work, including Design Work, Construction Work and O&M Work,
including their review, inspection and oversight of the design, construction, operations and
maintenance of the Project and the design and construction of the Utility Adjustments, as
contemplated herein and by applicable Law; and

7.1.4 Use commercially reasonable efforts to mitigate delay to design and
construction of the Project and mitigate damages due to delay in all circumstances, to the extent
possible, including by re-sequencing, reallocating, or redeploying Developer's and its
Contractors’ forces to other work, as appropriate.

7.2 Performance, Design and Construction Standards; Deviations

7.2.1 Developer shall furnish all aspects of the Design Work and all Design
Documents, including design required in connection with the operation and maintenance of the
Project, Renewal Work to be performed by Developer or Upgrades, and shall construct the
Project and Utility Adjustments included in the Construction Work as designed, free from
Defects, and in accordance with (a) Good Industry Practice, (b) the requirements, terms and
conditions set forth in the CA Documents, (c) the Milestone Schedule and Project Schedule,
(d) all Laws, (e) the requirements, terms and conditions set forth in all Governmental Approvals,
and (f) the approved Developer Management Plan and all component plans prepared or to be
prepared thereunder, in each case, taking into account the Project Right of Way limits and other
constraints affecting the Project. Developer also shall construct the Project and the Utility
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Adjustments included in the Construction Work in accordance with (i) the Final Design
Documents and (ii) the Construction Documents, in each case, taking into account the Existing
Right of Way and Proposed Right of Way limits and other constraints affecting the Project.

7.2.2 Developer may apply for NCDOT approval of Deviations from applicable
Technical Provisions or Technical Documents regarding design or construction. All applications
shall be in writing. Where Developer requests a Deviation as part of the submittal of a
component plan of the Developer Management Plan, Developer shall specifically identify and
label the proposed Deviation. NCDOT shall consider, in its sole discretion, but have no
obligation to approve, any such application. Developer shall bear the burden of persuading
NCDOT that the Deviation sought constitutes sound and safe engineering consistent with Good
Industry Practice and achieves or substantially achieves NCDOT'’s applicable Safety Standards
and criteria. No Deviation shall be deemed approved or be effective unless and until stated in
writing signed by NCDOT’s Authorized Representative. NCDOT’s affirmative written approval of
a component plan of the Developer Management Plan shall constitute (a) approval of the
Deviations expressly identified and labeled as Deviations therein, unless NCDOT takes
exception to any such Deviation and (b) disapproval of any Deviations not expressly identified
and labeled as Deviations therein, except to the extent such Deviations were previously
approved. NCDOT'’s lack of issuance of a written Deviation within 14 days (or other longer time
period specified by NCDOT with respect to such Deviation) after Developer applies therefor in
writing shall be deemed a disapproval of such application. NCDOT’s denial or disapproval of a
requested Deviation shall be final and not subject to the Dispute Resolution Procedures.
NCDOT may elect to process the application as a Change Request under Section 14.2 rather
than as an application for a Deviation.

7.2.3 Developer acknowledges that, prior to the Effective Date, it had the opportunity
to identify any provisions of the Technical Provisions or Technical Documents that are
erroneous or create a potentially unsafe condition, and the opportunity and duty to notify
NCDOT in writing of such fact and of the changes to the provision that Developer believed were
the minimum necessary to render it correct and safe. If it is reasonable or necessary to adopt
changes to the Technical Provisions or Technical Documents after the Effective Date to make
the provisions correct and safe, such changes shall not be grounds for a Relief Event,
Compensation Event or other Claim, unless (a) Developer neither knew nor had reason to know
prior to the Effective Date that the provision was erroneous or created a potentially unsafe
condition or (b) Developer knew of, and reported to NCDOT, the erroneous or potentially unsafe
provision prior to the Effective Date and NCDOT did not adopt reasonable and necessary
changes. If Developer commences or continues any Design Work or Construction Work
affected by such a change after the need for the change was discovered or suspected, or
should have been discovered or suspected through the exercise of reasonable care, Developer
shall bear any additional costs associated with redoing the Work already performed.
Inconsistent or conflicting provisions of the CA Documents shall not be treated as erroneous
provisions under this Section 7.2.3, but instead shall be governed by Section 1.2.

7.2.4 References in the Technical Provisions or Technical Documents to manuals or
other publications (including NCDOT special provisions) governing the Design Work or
Construction Work prior to the latest Substantial Completion Date shall mean the most recent
editions in effect 90 days prior to the Technical Proposal Due Date, except that manuals or
other publications (including NCDOT special provisions) that were changed or added through
RFP Addenda shall mean the most recent editions in effect at the time of issuance of the
applicable RFP Addenda. Any changes or additions to such manuals or other publications
(including NCDOT special provisions), including Safety Standards, to be implemented prior to
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Substantial Completion of all Project Sections respecting Design Work or Construction Work
shall be subject to the Change Order process for an NCDOT Change in accordance with
Article 14. Safety Compliance changes shall be in accordance with Section 12.3.

7.2.5 The Parties anticipate that, from time to time, NCDOT will adopt, through
revisions to existing manuals and publications or new manuals and publications, changed,
added or replacement standards, criteria, requirements, conditions, procedures, specifications
and other provisions, including Safety Standards and/or issuance of memoranda, relating to
Design Work and Construction Work of general application to Comparable Controlled Access
Highways that are or become tolled or the subject of concession or public-private partnership
agreements. NCDOT shall have the right to add such changed, added or replacement
standards, criteria, requirements, conditions, procedures, specifications and other provisions,
including Safety Standards, to Book 3 by notice to Developer, whereupon they shall constitute
amendments, and become part, of the Technical Documents. If such changed, added or
replacement Technical Documents or Safety Standards encompass matters that are addressed
in the Technical Provisions or Technical Documents, they may, upon inclusion in Book 3,
replace and supersede inconsistent provisions of the Technical Provisions and Technical
Documents to the extent designated by NCDOT, in its sole discretion. NCDOT will identify the
superseded provisions in its notice to Developer. Notwithstanding the foregoing, except as may
be required by an NCDOT Change and except as provided otherwise in Section 7.2.6 with
respect to a Change in Law and Section 7.4.3 with respect to Adjustment Standards, if NCDOT
adopts the changed, added or replacement standards, criteria, requirements, conditions,
procedures, specifications and other provisions, including changed, added or replacement
Safety Standards, prior to Substantial Completion of a Project Section, Developer shall not be
obligated to (but may) incorporate the same into its design and construction of such Project
Section prior to Substantial Completion of such Project Section.

7.2.6 New or revised statutes or regulations adopted after 90 days prior to the
Technical Proposal Due Date that change, add to or replace applicable standards, criteria,
requirements, conditions, procedures, specifications and other provisions, including Safety
Standards, related to the Design Work and Construction Work, as well as revisions to Technical
Provisions and Technical Documents to conform to such new or revised statutes or regulations,
shall be treated as Changes in Law (including, to the extent expressly provided under other
sections of this Agreement, Discriminatory Change in Law) rather than an NCDOT Change;
however, the foregoing shall not apply to new or revised statutes or regulations that also cause
or constitute changes in Adjustment Standards.

7.3 Project Right of Way Acquisition

7.3.1 Developer shall undertake and complete the acquisition of Proposed Right of
Way and Additional Properties in accordance with this Section 7.3 and Section 7 of the
Technical Provisions. Subject to Section 7.3.3 of this Agreement and Section 7 of the Technical
Provisions, NCDOT shall exercise its condemnation powers to acquire Proposed Right of Way
and Additional Properties; provided, however, that Developer has demonstrated due diligence in
efforts to acquire such properties prior to requesting NCDOT to exercise its condemnation
powers and has complied with the requirements therefor set forth in the Technical Provisions
(including Section 7 of the Technical Provisions). Subject to Section 7.3.3, as a condition
precedent to NCDOT exercising its condemnation powers and the Office of the Attorney
General initiating any condemnation proceedings with respect to a parcel, Developer shall pay
to NCDOT the estimated amount of the payment to be made to the property owner of such
parcel for the acquisition thereof (including any relocation costs). Such costs with respect to the
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acquisition of Proposed Right of Way shall be eligible for treatment as ROW Acquisition Costs
and subject to the provisions of Section 7.3.3.

7.3.2 All Proposed Right of Way and Additional Properties shall be acquired in the
name of NCDOT. Developer shall undertake and complete the acquisition of Proposed Right of
Way and Additional Properties in accordance with Section 7 of the Technical Provisions and all
applicable Laws relating to such acquisition, including the Uniform Act.

7.3.3 Developer shall be responsible for all costs and expenses associated with
acquiring all Proposed Right of Way required under the CA Documents, Additional Properties
and Project Specific Locations, except that responsibility for ROW Acquisition Costs shall be
allocated between the Parties as follows:

7.3.3.1 ROW Acquisition Costs Overage. To the extent that the ROW
Acquisition Costs are in excess of the ROW Acquisition Baseline Costs, the overage shall be
allocated between the Parties as follows:

(@) Developer and NCDOT each shall be responsible for 50% of the
ROW Acquisition Costs in excess of 100% but less than or equal to 120% of the ROW
Acquisition Baseline Costs; and

(b) NCDOT shall be responsible for 100% of the ROW Acquisition
Costs in excess of 120% of the ROW Acquisition Baseline Costs.

7.3.3.2 ROW Acquisition Costs Savings. To the extent that the ROW
Acquisition Costs are less than the ROW Acquisition Baseline Costs, the savings shall be
allocated between the Parties as follows

@) Developer shall pay NCDOT 50% of those savings that amount to
greater than zero and up to 20% of the ROW Acquisition Baseline Costs; and

(b) Developer shall pay NCDOT 100% of the savings that exceeds
20% of the ROW Acquisition Baseline Costs.

The overage and savings of the ROW Acquisition Costs shall be paid in accordance with Part H
of Exhibit 5.

7.3.4 All reports, studies, specifications, estimates and other documentation related to
Project Right of Way acquired by Developer shall become and remain the sole property of
NCDOT upon completion of the acquisition process.

7.3.5 NCDOT shall not be obligated to exercise its power of eminent domain in
connection with Developer's acquisition of any temporary right or interest, including Project
Specific Locations, and NCDOT shall have no obligations or responsibilities with respect to the
acquisition, maintenance or disposition of such temporary rights or interests. Developer's ROW
Acquisition Manager shall at all times follow the standard of care and conduct and be subject to
the Laws applicable to a licensed real estate broker in the State, and shall at all times conform
with applicable Law (including, to the extent applicable, the Uniform Act) in all communications
and interactions with the owners or occupants of the real property in which Developer seeks to
obtain any right or interest.
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7.4 Utility Adjustments

7.4.1 General

Developer shall coordinate, monitor, perform, and otherwise undertake the necessary
efforts required under the CA Documents to enable Utility Owners performing Utility Adjustment
Work to timely perform such work, in coordination with the Work, and in compliance with the
standards of design and construction and other applicable requirements specified in the CA
Documents. In coordinating, monitoring and performing its obligations with respect to the Utility
Adjustment Work, Developer and the Project Schedule shall take into account the time required
for any approvals that may be required from the North Carolina Board of Transportation related
to a Utility Adjustment. Except as otherwise provided in this Section 7.4 and Article 13,
Developer shall continue to be the responsible party to NCDOT for timely performance of all
Utility Adjustment Work. Except for Utility Adjustments performed under a Developer Utility
Adjustment Agreement, NCDOT is responsible for entering into Utility Agreements with Utility
Owners affected by a Utility Adjustment.

7.4.2 Utility Agreements

7421 Developer is responsible for preparing and negotiating Utility
Agreements, for NCDOT’s execution, using the applicable Utility Agreement forms specified in
Section 6 of the Technical Provisions. Developer shall not have the authority to enter into and
execute any Utility Agreement on NCDOT’s behalf.

7.4.2.2 NCDOT agrees to cooperate as reasonably requested by
Developer in preparing and negotiating Utility Agreements, including attendance at negotiation
sessions, providing information reasonably requested by Developer that is within NCDOT’s
possession, and review of Utility Agreements; provided, however, that such cooperation shall
not require NCDOT: (a) to take a position which it believes to be inconsistent with the CA
Documents, the Developer Management Plan (and component plans thereunder), applicable
Law or Governmental Approval(s), the requirements of Good Industry Practice, or NCDOT
policy, or (b) to refrain from taking a position concurring with that of a Utility Owner, if NCDOT
believes that position to be correct.

7.4.2.3 Developer shall comply with and timely perform all obligations
imposed on Developer by any Utility Agreement and applicable Law, including compliance with
Buy America requirements.

7.4.3 Requirements

Each Utility Adjustment shall comply with the Adjustment Standards in effect as of the 90
days prior to the Technical Proposal Due Date, together with any subsequent amendments and
additions to those standards that (a) are necessary to conform to applicable Law or (b) are
adopted by the Utility Owner and affect the Utility Adjustment pursuant to the applicable Utility
Agreement(s) or Developer Utility Adjustment Agreement. In addition, all Utility Adjustment
Work shall comply with all applicable Laws (including Buy America requirements), the applicable
Utility Agreement(s) or Developer Utility Adjustment Agreement, and all other requirements
specified in Section 6 of the Technical Provisions.
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7.4.4 Utility Adjustment Costs

74.4.1 A Utility Owner without a Compensable Interest shall be
responsible for all costs and expenses relating to a Utility Adjustment. For a Utility Owner with
a Compensable Interest, the responsibility for costs and expenses relating to a Ultility
Adjustment shall be as set forth in Sections 7.4.4.2 and 7.4.4.3.

7.4.4.2 Any Utility Owner claiming the existence of a Compensable
Interest with respect to a Utility Adjustment shall be responsible and have the burden of
establishing such claim to NCDOT’s satisfaction. Evidence of a Compensable Interest shall be
documented by affidavits, recorded easements, NCDOT agreements or other documentation
deemed acceptable by NCDOT. In the event that it is determined by NCDOT that a Utility
Owner has a Compensable Interest with respect to a Utility Adjustment, the following provisions
shall apply:

(a) Except with respect to a Utility Enhancement, if the Utility Owner agrees
to have Developer perform the Utility Adjustment Work, NCDOT shall enter into the applicable
Utility Agreement with such Utility Owner and NCDOT shall reimburse Developer for the
documented and substantiated direct and indirect costs of performing the Utility Adjustment
Work in compliance with this Section 7.4.4. Prior to performing the Utility Adjustment Work,
Developer shall submit to NCDOT a detailed Utility Adjustment estimate pursuant to Section 6
of the Technical Provisions. If NCDOT does not agree that such estimate provides an accurate
estimate of the costs of performing such Utility Adjustment Work, NCDOT may require the Utility
Owner to obtain competitive bids to perform such Utility Adjustment Work in compliance with
this Section 7.4.4. Payment for Utility Adjustment Work performed by Developer shall be made
in accordance with Part J of Exhibit 5.

(b) Except with respect to a Utility Enhancement, if the Utility Owner elects to
perform the Utility Adjustment Work itself or through a separate contractor, NCDOT shall enter
into the applicable Utility Agreement with such Utility Owner, and NCDOT shall be responsible
for reimbursing such Utility Owner for the documented and substantiated direct costs of
performing the Utility Adjustment Work in compliance with this Section 7.4.4.

Notwithstanding anything to the contrary in this Section 7.4.4, Developer shall be solely
responsible for all costs and expenses for Utility Adjustments to the extent that such Utility
Adjustments are to accommodate Developer’'s means or methods of construction or operations.

7.4.4.3 For each Utility Adjustment, Developer shall compensate a Utility
Owner with a Compensable Interest for the fair market value of each Existing Utility Property
Interest relinquished, to the extent NCDOT would be required to do so by applicable Law and
provided that NCDOT has approved the Utility Owner’s claim. Developer is advised that, in
some cases, reimbursement of such Utility Owner’s acquisition costs for a Replacement Utility
Property Interest will satisfy this requirement. Developer shall pay any compensation due to
such Utility Owner and all costs and expenses associated therewith; provided that
compensation due to such Utility Owner for a Replacement Utility Property Interest shall be
allocated between the Parties in accordance with Section 7.3.3. Unless directed otherwise by
NCDOT, Developer shall carry out the same duties for acquisition of an Existing Utility Property
Interest, as are assigned to Developer in the Technical Provisions for the acquisition of any
other necessary real property interests.
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7.4.4.4 Developer is solely responsible for collecting directly from the
Utility Owner any amounts owed to Developer by the Utility Owner for Utility Adjustments
performed under a Developer Utility Adjustment Agreement or for a Utility Enhancement. If for
any reason Developer is unable to collect any such amounts due to Developer from any Utility
Owner, then (a) NCDOT shall have no liability for such amounts, (b) Developer shall have no
right to collect such amounts from NCDOT or to offset such amounts against amounts otherwise
owing from Developer to NCDOT, and (c) Developer shall have no right to stop Work or to
exercise any other remedies against NCDOT on account of such failure to pay.

7.4.4.5 If any local Governmental Entity is participating in any portion of
Utility Adjustment costs, Developer shall coordinate with NCDOT and such local Governmental
Entity regarding accounting for and approval of those costs.

7.4.4.6 Developer shall maintain a complete set of records for the costs of
each Utility Adjustment incurred by Developer, in a format compatible with the estimate attached
to the applicable Utility Agreement and in sufficient detail for analysis. The totals for each cost
category shall be shown in such manner as to permit comparison with the categories stated on
the estimate. Developer also shall indicate in these records the source of funds used for each
Utility Adjustment. All records with respect to Utility Adjustment Work shall comply with the
record keeping and audit requirements of the CA Documents.

7.4.4.7 Unless NCDOT advises Developer otherwise, the Project will be
subject to, and Developer shall comply with, 23 CFR Part 645 Subpart A (including its
requirements as to plans, specifications, estimates, charges, tracking of costs, credits, billings,
records retention, and audit) and FHWA'’s associated policies.

7.4.4.8 Developer shall not be entitled to any additional compensation or
time extension hereunder as the result of any Utility Adjustment, whether performed by
Developer or by the Utility Owner, except as provided in this Section 7.4.4 and Article 13.

7.4.5 Utility Adjustments and Utility Enhancements Performed by Developer

7.4.5.1 If a Utility Owner agrees to have Developer design and/or construct
a Utility Adjustment, Developer shall perform such work under a separate contract directly with
the Utility Owner (“Developer Utility Adjustment Agreement”) pursuant to this Section 7.4.5.
Such Developer Utility Adjustment Agreement shall be submitted to NCDOT for its review and
comment prior to performing the Utility Adjustment Work, and Developer shall perform such
Utility Adjustment Work in accordance with the requirements of the CA Documents, including
the following:

(a) All such Developer Utility Adjustment Agreements shall specify
Developer’s responsibility, if any, for maintenance of the Utility Work during construction,
responsibility for inspection of the Utility Work by the CEI Firm and Utility Owner and procedures
for acceptance of the Utility Work by the Utility Owner.

(b) Developer shall include the following warranty language in the Developer

Utility Adjustment Agreements:
¢ (Developer) guarantees materials and workmanship against latent and
patent defects arising from defective design, faulty materials, faulty workmanship or
negligence for a period of twelve months following the date NCDOT issues its written
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certificate of Substantial Completion for the project section where the utility work

governed by this agreement is located. (Developer) shall replace such
defective  materials and workmanship  without cost to NCDOT and
(Utility Owner). (Developer) will not be responsible for

damage due to faulty design by non-Developer-Related Entities, normal wear and tear,
for negligence on the part of NCDOT, and/or for use in excess of the design. Where
items of material carry a manufacturer’'s guarantee for any period in excess of twelve
months, then the manufacturer's guarantee shall apply for that particular piece of
material.”

7.4.5.2 Developer shall be responsible for addressing any requests by Ultility
Owners that Developer design and/or construct a Betterment or Utility Owner Project
(collectively, "Utility Enhancement”). However, Developer may, but is not obligated to, design
and construct such Utility Enhancements. Any Betterment performed as part of a Ultility
Adjustment, whether by Developer or by the Utility Owner, shall be subject to the prior approval
of NCDOT and subject to the same standards and requirements as if it were a necessary Utility
Adjustment. Upon approval by NCDOT, such Betterment shall be addressed in the appropriate
Utility Agreement. Developer shall perform any work on a Utility Owner Project only by separate
contract outside of the Work, and such work shall be subject to Section 7.4.1. Under no
circumstances shall Developer proceed with any Utility Enhancement that is incompatible with
the Project or is not in compliance with applicable Law, the Governmental Approvals or the CA
Documents, including the Milestone Schedule Deadlines and the Project Schedule.

7.4.5.3 If a conflict occurs between the terms of any agreement between
Developer and a Utility Owner and those of the CA Documents, the terms that establish the
higher quality, manner or method of performing Utility Adjustment Work or Utility Enhancement
(as applicable), establish better Good Industry Practice, or use more stringent standards shall
prevail between Developer and NCDOT. If the foregoing criteria are not relevant to the terms at
issue, then the CA Documents shall prevail, unless expressly provided otherwise in the CA
Documents. Under no circumstances will Developer be entitled to any additional compensation
or time extension under the CA Documents as the result of any Utility Adjustment Work
performed under a Developer Utility Adjustment Agreement or a Utility Enhancement.

7.4.6 Failure of Utility Owners to Cooperate

7.4.6.1 Developer shall use diligent efforts to obtain the cooperation of
each Utility Owner as necessary for Utility Adjustments. Developer shall notify NCDOT
immediately if (a) Developer reasonably believes for any other reason that any Utility Owner
would not undertake or permit a Utility Adjustment in a manner consistent with the timely
completion of the Project, (b) Developer becomes aware that any Utility Owner is not
cooperating in a timely manner to provide agreed-upon work or approvals, or (c) any other
dispute arises between Developer and a Utility Owner with respect to the Project, despite
Developer's diligent efforts to obtain such Utility Owner’s cooperation or otherwise resolve such
dispute. Such notice may include a request that NCDOT assist in resolving the dispute or in
otherwise obtaining the Utility Owner’s timely cooperation. Developer